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Ey Re Rea oT A 


VOLUME 145 

Page 3353, bine 22. reads "receive" should read 
"leave" 

Page 3389, line 17: reads "tach" should read "tet" 


Page 3432, line 9: reads “start digoxin" should read 


“stop digoxin" 


Page 3492, line 21 reads "he" should read "you" 


VOLUME 146 

Page 3530, line 20: reads “associated" should read 
"associate" 

‘Page 3537; Lane i> reads " own their sauces" 


should read "and their sauces" 
Page 3539, line 18: reads "position order" should 
read "physician order" 

PRIUS. o55)," Liner cs reads "can't perform to X" 
should read "can perform to x" 
Page 3627, line 3: reads "required to stat" should 


"required stat" 
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~s7rOngcommencingeateld: 00casm: 

THE COMMISSIONER: Yes, Mr. Lamek? 

MR. LAMEK: I thought,Mr. Commissioner, 
you were first going to read the decision on the 
argument? 

THE COMMISSIONER: Yes. I a 
certainly going to do that. I thought the firstthing, 
though, was_ to handle the Phase II problem, was it 
not? 

MR, LAMEK: Whatever you say, sir. 

THE COMMISSIONER: I think what I 
would like to do first is to get Phase II out of 
the way for the time being, and I think we should 
have - con haven't the formal Order-in-Council? 

MR. LAMEK: No. 

THE COMMISSIONER: We should have a 
copy and then we can deal with standing. 

MR. LAMEK: You are absolutely right, 
Mr. Commissioner. I do not yet have a signed copy 
of the amending Order-in-Council, but I sent to all 
Counsel a copy of the unsigned version. And perhaps 
for the time being in order that argument as to stand- 
ing may have some standing, I could file the unsigned 
copy as the next exhibit, please. 


THE COMMISSIONER: All right. The 
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amendment, and we will substitute the signed one when 
we get it, the amendment to the Order-in-Council. 

MR. PERCIVAL: What is the number, 
Mr. Commissioner? 

THE COMMISSIONER: 420. 

MR. PERCIVAL: Thank you. 


---EXHIBIT NO. 420: Amending Order-in-Council 


THE COMMISSIONER: We have not had 
any Chance” to discuss that” I réad in the papers that 
I said we were going on and I read in the papers 
that Mr. Percival said that's all rignt- by Aimi"oDo 
I have that correctly? 

MR. PERCIVAL:*= Yes. 

THE COMMISSIONER: All right. 

MR. PERCIVAL: A very excellent 
paraphrase. 

THE COMMISSIONER: That being the case 
I would like to dispose of the standing problem in 
Phase II, not necessarily today, but I would like to 
know precisely... Now I don't think there is any 
question about Susan Nelles, the Attorney General, 
Metropolitan Police and I really don't think there 
is much question about the Hospital either, but first 


of all -are’ alPor. those’ four seeking ‘standing? 
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i 
2 MR. BROWN: Yes, we are seeking 
) standing on behalf of Miss Nelles. 
4 THE COMMISSIONER: And are you seeking 
5 standing, Mr. Hunt? 
p MR. HUNT: Oh, yes. 
THE COMMISSIONER: Yes, Mr. Percival. 
: : MS. THOMSON: Yes, we are. 
, THE COMMISSIONER: 424 Miss Thomson. 
9 | I guess Mr. Lamek has standing too. 
10 Now who else would like standing? 
11 MR. ORTVED: “i+ can®tell- you, «Mes 
12 Commissioner, on behalf of the 40 odd doctors whom 
13 I am retained to represent that I will be’making an 
application for standing in their behalf. 
i THE COMMISSIONER: Yes. All right. 
. Miss Kitely? 
16] MISS KITELY: Mr. Commissioner, on 
17 behalf of the 39 individuals we represent and the 
18 Registered Nurses Association, I wish to make sub- 
19 missions. 
20 THE COMMISSIONER: The doctors and 
nurses are in a different category, but the Registered 
“ Nurses Association, I think in light of what - 
ae certainly in light of what Mrv“Hunt’and Mr."Young 
23 have said in camera the other day would not have 
24 
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any position at all. Now they may, of course, support 
individual nurses, but why would they have any right 
to standing? 

MISS KITELY: Well, I am prepared Pes) 
make submissions on both, sir. Do you wish to hear 
from me now or are you polling -- 

THE COMMISSIONER: I guess you are 
right. 39 and the Registered Nurses Association. 
ATY’right’” ‘that is probably sensible © to just 
know who it is. Now, Mr. Labow? 

MR. LABOW: Mr. Commissioner, on behalf 
of the six families we represent as well as the 
family of Justin Cook we will be seeking standing 
in the second phase, and at this point I would also 
like to ask that we be given standing at this point 
in Phase I for the family of Justin Cook. 

We were only contacted last week to 
ask for standing in this matter. 

I feel that Commission Counsel has done 
an exceptional job in going through the evidence 
regarding the Cook child, but I would like standing 
and the opportunity to make submissions about that 
child when we turn to submissions in Phase I. 

THE COMMISSIONER: There is no extra 


evidence I take it? 
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MR. LABOW: None that I know of. 

~THE COMMISSIONER: You had better 
know pretty fast. 

MR. LABOW: We were only retained this 
morning. I spoke to them late last week. 

THE COMMISSIONER: Yes. All Eran. 

If there is any one,any opposition provided no evidence 
is called to Mr. Labow acting for the family of Justin 
Cook? Well, that certainly - yes, Mr. Shinehoft? 

MR. SHINEHOFT: No, I have no -- 

THE .COMMISSIONER: Well, I will just 
deal with that, and certainly as far as I am concerne 
I am happy to have Justin Cook's parents represented 
by you. 

I take it that that will mean that you 
will submit an argument on behalf of him as well as 
on behalf of your other clients? 

MR. LABOW: Yes. 

THE COMMISSIONER: You are able to 
do that without causing us any delay? 

MR. LABOW: I hope that is the case. 

I think I can do that without causing any delay. 

THE COMMISSIONER: All right. Thank 

you. | 


Mr. Shinehoft? 
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2 MR. SHINEHOFT: Yes. I am making a 
3 formal application, Mr. Commissioner, to have standing 
4 in Phase II on behalf of my clients. 
5 THE COMMISSIONER: Yes. All right. 

I would have said some things to you, but I will wait 
: and we will take them in order as we go along. 
f Anyone else seeking standing? 
8 MR. STRATHY: Yes, Mr. Commissioner. 
9 For reasons which I would like to have an opportunity 
10 to elaborate at some stage, I will be requesting 
11 standing on behalf of my client, Mrs. Trayner, during 

Phase eLbbin 
12 

THE COMMISSIONER: Yes. All right. 
1s 
Anyone else? 

i¢ I think you have an indication, have 
15 you not, Mr. Lamek, that certain counsel are not 
16 participating further? 
17 MR. GAMER: Yespxetcdo; Simn ol'veeheard 
18 from counsel for Nurse Scott who say they will not 
19 be seeking standing, and Mr. Olah has said the same 

thing for Miss Brownless ¢5S has Mr. Knazan and Miss 
od Solomon on behalf of their client, Mrs. Christie. 
1 THE COMMISSIONER: Then there is Mr. 
<2 Rosenberg and Mr. Knazan and Miss Solomon. Anyone 
23 else? 
24 
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MR. LAMEK: For Mrs. Christie and 
therefore the RNAA. 

THE,.COMMISSIONER: Yes. All. right. 
Thank you. 

MR. LABOW: Because Mr. Tobias and 
Mr. Shanahan aren't here, I can indicate to you in 
our last discussion Mr. Tobias was going to seek 
standing for the Hines family and at my last indicatio 
Mr. Shanahan was also going to seek standing in 
Phase II for the Dawson and the Lombardo families. 

THE COMMISSIONER: I don't imagine 
the argument is much different between them and you, 
but the problem is -- 

MR. LABOW: I don't imagine. 

THE COMMISSIONER: - I want to proceed 
with the argument right now and get it out of the 
way. 

MR. LABOW: I expected both of them 
to be here. 

THE COMMISSIONER: Yes. All right. 

Then can I hear if anyone has any 
objection to the standing of Susan Nelles, the 
Attorney General, the Police and the Hospital? Is 
anyone opposed to their having standing? And before 


I forget is there anyone else seeking standing who was 
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not represented in Phase I? 

All right. In that event we will give 
standing to Susan Nelles, the Attorney General, the 
Police and the Hospital, and we won't have to hear 
from them on that subject. 

Li would dike ‘to ‘Nearrirom ‘you, Mr. 
Ortved, as to why the doctors should have standing. 

MR. ORTVED: Thank you, Mr. Commissioner 

The context in which I put my submission 
to you is that delineated by the Public Inquiries Act, 
and particularly that section permitting that you may 
allow standing to a party with a direct and substantial 
interest. It is my submission to you that the doctors 
whom I represent have that direct and substantial 
interest. 

I have provided on a prior occasion a 
list of the doctors for whom I am retained to act to 
Commission Counsel, but for the purposes of your 
understanding my submissions to you today I can tell 
you that they include, for example, the cardiologists, 
comprising the Division of Cardiology in the Hospital 
for Sick Children, a number of pathologists including 
Dr. Phillips, the Kead of Pathology, Hospital. for 
Sick Children, as well as Dr. Hill, for instance, the 


head of the Division of Biochemistry, and other doctors 
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| 

2 spread throughout the Hospital, comprising doctors in 
3 charge of clinical care, the surgeons who performed 

4 the surgical procedures on those involved and other 

: doctors otherwise indicated. 

| I suppose one hurdle I have to over- 

: come is a possible perception on your part that the 

7 


position of the doctors is in no way different from that 


8 f theHospital, and really why is the direct and substantial 


9 interest of the doctors not adequately covered by 
10 counsel here on behalf of the Hospital. Simply 
1 stated -- 
3 THE COMMISSIONER: There is another 

problem. As ee it the only problem that the doctor 
. face, and the same thing applies to the nurses,is that 
7 it may be alleged that some of them, some of them 
15 individually, were not as co-operative as they might 
16 have been in the Police investigation. 
17 Is there any other conceivable interest 
18 that ‘the doctors could have? 
19 MR. JORTVED:..eWell .+= 

THE COMMISSIONER: Other than that of 

i the curious interest which is not an interest in law. 
| 
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ee 
RD/hr 
MR ALORTWE Det NGon'ttthinkathe doctor’ 
3 interest in Phase II is so very different from that i 
4 Phase ies Our submission to you will be that the 
5 doctor's response in the circumstances is adequate 
P and understandable. I think in Phase II it is very 
conceivable that part of the case on the part of 
4 the police that that was not the case. 
: THE COMMISSIONER: What was not the. 
9 case? | 
10 MR. ORTVED: That their response was 
14 both inadequate and not capable of comprehension. 
12 In that very context I need refer you , Mr. 
13 Commissioner, no further than the meeting that took 
place at the coroner's office on March the 21st, 
* I believe it was -- March 20th, and the suggestions 
2 raised at that time that certain actions were not 
16 taken that may be should have been taken. 
17 There is a suggestion that how is 
18 it conceivable at this stage that the circumstances 
19 concerning the Allana Miller child were not raised 
20 for the officials at that meeting and the doctors 
had given you their clear evidence as to why that 
“ was the case and then that had been met. 
ce THE COMMISSIONER: That would apply 
23 only, of course, to the doctors who were there, the 
24 
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1 

2 doctors who were at the meeting: It wouldn't apply 

3 to doctors, generally. 

4 MRePORTVED0 a Welly. 1 think to>the 

5 extent that other doctors were interviewed and that 

P those interviews surfacedin the course of this 
ensuing inguiry, you may find precisely the same 

f ; questions were put, soutedon't think it. oa, be 

necessarily limited to just Dr. Rowe and Dr. Fowler, 

9 who were present at that meeting. 

10 This is the flavour, in my submission 

11 to.you, that underlies.the whole. of.Phase I. and the 

12 whole of Phase II. 

13 THE COMMISSIONER: What- would you 
want to do with respect to that meeting except to 

a perhaps to protect the reputation of Dr. Rowe and 

8 Dr. Fowler? Is there anything else? 

16 MR wha VoD. Groet. is. thercrux, .., that 

17 is the second aspect of my application to you for 

18 standing, because we are dealing, firstly, with 

19 the position in the laws of these doctors, in the 

20 course of events leading up to March 20th or 21st, 
and the extent to which that is reflected in the 

=f evidence, up to that point in time, as well as after, 

a2 and then, in particular, afterwards we are dealing 

23 with the reputations of these doctors and that is a 

24 
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very direct and substantial interest That is what 
can become an issue in these proceedings as we 
all -now know. 

THE COMMISSIONER: If you are 
granted standing what would you suggest your 
participation should be in Phase II? 

MR. ORTVED: Well, my participation 
in Phase II, I am prepared to concede at this point, 
is probably restricted to questions concerning the 
clients for whom I act and with the greatest of 
respect, Mr. Commissioner, that is I think I can 
say with some force, the attitude I adopted -- 

THE COMMISSIONER: Yes. 

MR. ORTVED: -- during the course 
of Phase I. 

THE COMMISSIONER: Well, we you take 
that DOSitE1On 1) May Or may not be so difficult. 

If you take the position that you are concerned in 
the fight between Susan Nelles and the police then 
LEawoulad Hesvery air ricuirc; that is all. 

MR. ORTVED: Absolutely not.” I 
suppose I would be happiest, just slightly happier 
than you, if DT could’ go through the whole of Phase 
II without Saving a word, but. © am - applying for 


standing because I am concerned that that might not 
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be the case. 

THE COMMISSIONER: Yes. 

MRE ORT VED: = inattis the concern 
of my clients. 

THE COMMISSIONER: Yes. jail wet We ph eye 
thank you. 

MRE@ORTVeDs =l=can “continues 

THE TECOMMISSLONGR © -Oll;rall*rignt, 

I am sorry. 
MR. ORTVED: But if you are telling me 
now that you are content to allow me standing then 
I am not going to bore you. 

THE COMMISSIONER: I am SOrry, you 
have to continue. I am not saying that you aren't 
going to get standing either. 

MR. ORTVED: Insofar as the differenc 
between the Hospital and the doctors is concerned, 
Simply stated, the Hospital is here on behalf of a 
number of individuals, as well as the institution. 
They represent nurses -- Mr. Scott represents nurses. 
He represents staff not concerned with the clinical 
care of the children. He represents the administrati 
and he represents the Board of Trustees. 

The clients by whom I am obtained 


take the position that there is not an identity of 
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B-5 1 
2 interest or there are situations that can arise 
3 where there is not an identity of interest between 


those parties and their interests, therefore, they 
are asking that I make this application for standing 
on their individual behalf. 

The only other matter which I draw 
ton your attention tethet 2 think that alone, of all 
the parties here, I can take the position for you 
torgrant thes standingeds) thateit isi novdrain on the 
public purse to do so. 

THE COMMISSIONER: Yes. All right, 
thank you. 


Miss Kitely, now I want to raise 


this#questzonystirstecteali; the) RoN.ALO.),CT want 
you to deal with them separately from the individual 
nurses. 
MSaukKiTEbves Thantendatoedo so, sir. 
THE COMMISSIONER: Thank you. 


If I could just eliminate standing 


for a lot of people there would be lots of room. 

MS. KITELY: Mr. Commissioner, I 
intended to make remarks, both about the individuals 
and the Association, and f intended to do the 
Association rast. Welt would ofollowclogically »fel did. 


THE COMMISSIONER: All right. 
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MS aN huy see Wiote. Planned. to do, sir, 
is do something that we have not had for some time and 
that is to refer to some law. If you will forgive 
me for a few moments I wish to refer you to the case 
of the Royal Commission on Conduct of Waste 
Management at the decision reported at 17 O.R. second 


ata 0 in 


x 


Li. tecOUld. Dagse au Copy, to. my. friend, 
Ms. Cronk, perhaps she could pass it forward to you. 
I don't have enough copies for all of the participants 
today, sir. I assume that not all would have as much 
of an interest in it as would you. 

The section about which we are dealing, 
Si) Lal etO LeCOUL See SeCELON £5...) (2) ws, tthe Act, and 
that is set out on page 208 of the decision of the 
Waste Management case, on the bottom of the left hand 
Side. In this particular case there had been a 
hearing before the Environmental Hearing Board and 
following that the Royal Commission was directed 
and the issue came on as to who had the status before 
the Royal Commission. As the case points out, on the 
top of page 208, on the left hand side, at the bottom 
of the first paragraph," the subject matter of the 
inquiry concerns allegations of corruption and 


not pollution." People who were interested in obtainin 
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Standing were several individuals, a Mr. Hutchinson, 
for one, who was an adjacent land owner, an organization, 
and thiseis>Onapage 211,.sir,,.4the.~top, right hand side: 

"POWR, an unincorporated association 

of concerned citizen known as, 

"Protect Our Water Resources...'" 

And, thirdly, Messrs.Sanders and Baker, who were 
officials of that unincorporated association. 

The Court ultimately found that the 
adjacent land owner and the association ought to have 
standing, but that Messrs. Sanders and Baker, the 
officials of the unincorporated association, ought not 


tO. gn coming to that. conclusion, the Court had to 


deal with the relationship between 5(1) and 5(2) and 


concluded, if I can summarize, that you needn't be 


in a position of finding or making a finding of 
misconduct under Section 5(2), in order to conclude 


Standing under Section 5(1). 
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In other words 5-1 is broader than 
5-2. The question stated by the Commissioner is 
Ofsinterest ,wandwanwaysof pointing;out.to you, 
sir, at page 208 on the left hand side and I 
won't read it, but there the Commissioner has 
summarized the people that he was considering 
and those are the ones that I have just indicated 
LO you. 

Now Mr. Scott who was then 
acting on behalf of the Applicant made submissions 
which are summarized on page 210, on the left 
hand side, and the reasons on which his client 
the Applicant ought to be granted standing. 
There are paragraphs numbered 1, 2 and 3. 

First, 0f,ali, thatthe Applicants 
had participated in the process under review; 
and the process, sir, was the Environmental 
Hearing Board and therefore would have information 
to. o£fex,. 

Secondly, that the Applicants 
would be affected, or have been affected by 
the results of the process and therefore have 
a substantial and direct interest. 

And thirdly, sche Applicants 


have made allegations of impropriety. 
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The Court concluded, and this 
is at the bottom Ofspeagem2.0,. sir, in granting 
standing to Mr. Hutchinson , they point out in 
the last full paragraph there: 
we Chat whe, owned, land 
adjacent to the landfill site. 
In Our. opinion on a proper 
‘interpretation of section 5-l 
the Commissioner ought to have 
been satisfied that Mr. Hutchinson 
has a substantial and direct 
interest in allegations of 
corruption which,if proven, 
may have affected the granting 
of a permit allowing the 
enlargement of the adjacent 
landfill. site..." 
Moving to the next paragraph, sir, 
the second point is with respect to POWR: 
" All the individual Applicants 
are principal officers of 
that organization. POWR 
collectively and tne individual 
Applicants, were all accorded 


standing before the Environmental 
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Hearing Board,and made 

submissions. 

They allege they are dissatisfied 

with the fairness of the hearing 

by the Board,and have called 

the integrity of that hearing 

antorquestions+titeisvour 

opinion that,if the allegation 

of corruption which is the 

subject matter of the commission's 

enquiry could have had an 

influence on the conduct of 

the hearing and the decision of 

the Board in framing its 

recommendations to the Minister, 

they have a direct and substantial 

interest in the subject matter 

of the enquiry . their interest 

lies in the integrity of the 

enquiry. They therefore agree 

WitheMEs*Scott + thatemMr. Hutchison 

POWR ought to be granted standing. 
But in the next paragraph, the second next 
paragraph, they reject Messrs. Sanders and Baker by 


reason of the fact that they are members of the 
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unincorporated association which had already 
been, in their view, granted standing. 

In our submission, sir, applying 
the kinds of reasoning which the Court did in 
the Waste Management case,there are two particular 
reasons why the individual nurses ought to 
be granted standing. First of all, to use the 
words in the Waste Management case they participated 
in the process under review. 

THE COMMISSIONER: I'm sorry, 
no, they didn't, I am sorry nothing has been 
under review in Phase II yet. We are talking 
about Phase II? 

MS. KITELY: Yes, Phase II being 
the police investigation. 

THE COMMISSION: They wareieipated 
ing? 

MS. KITELY: They participated 
aniite 

THE COMMISSIONER: Yes, but 
be careful now, because that would mean everybody 
who was . ever interviewed by the police would 
have a right to standing here. 


MSYV@KITELY: wht amrsurepyoutcanhfigure 


way around that, sir. In my submission, the nurses are 
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on one side of the line by reason of their, 
particularly the ones who have already been 
called as witnesses, and the one at least who 
will be called as a witness, were very heavily 
involved in this investigation. 

THE COMMISSIONER: I thought 
the matter under review by the Environmental 
Hearing Board was traditionally reviewed by the 
Divisional Court, isn't that so, was the matter 
under review there. 

MS. KiTEGY<:) “Ay public’ enquiry 
was started to review the Environmental Hearing 
Board. 

THE COMMISSIONER: Yes, that's 
Tigre, 

MS. PRITEDY:) “By analogy?) sir, 
there was a police investigation. There is 
a public enquiry to review the process of the 
police investigation and in my submission it 
is directly analogous. 

THE COMMISSIONER: Well you have 
got to help me somehow, because obviously we 
cannot have everybody that was ever interviewed 
by the police or at eencay who participated and 


~ 


who wrote a letter to the police suggesting somehow 
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some solution, all of those people would be 
entitled too. 

| Surely the words of the 
Statute are important. Are you satisfied there 
is a substantial and direct interest in the 
subject matter of this enquiry. What is the 
substantial and direct interest of the nurses? 

MSG) KETELY #4*1f Ll omay continue, 
sir, the second point I will be dealing with 
YOUr 1duery, tsir. 

THE COMMISSIONER: Yes. 

MS. KITELY: “The *second'-is, if 
you will assume with me for the moment that 
they did participate in the process under review, 
the nature of their participation has been 
very seriously called into question by my 
friends Mr. Hunt and Mr. Percival on behalf 
of the Attorney General and the Police. Some 
have been accused of being uncooperative, or 
of impeding or misleading the police in the 
investigation, and in the prosecution of the 
case against Susan Nelles. 

If Ticamaskeyou"to- refer to 
certain portions of the evidence, sir, in this 


connection and what’) I have is’a list of various 
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excerpts from volume 96,.100,.101, 103,. 104, 107 
and 125, and I have organized them in such 

a way that I can refer to them relatively 
Guickiay, Sats The objective of referring 

to these specific Se evidence is to show 
the extent to which the nurses in their 
participation in the enquiry was called into 
guestion.« 1f lecan, deal, Six, with, and. I 


have not made copies of all of them because 


my friends and I assume you also the Commissioner 


also has access .to.the,transcripts., Ihave 


volume numbered the person who was examining 

and the page number and I will in each- case 
provide those to you. In examination of nurse 
Costello in volume 96, by Mr. Hunt, at page 1615, 
Mr. Hunt suggested as follows: 

"Q. Are you aware that the 
police value the opinions of 
people that they interview in 
connection with serious matters 
like this who are connected or 
associated in some way with 
the incident that they are 
investigating? 


ie I assume so. 
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For the balance of the page, sir, 
and I am trying to be very collective about 
the portions that I read, Mr. Hunt was suggesting 
that the police treat these opinions and 
conjectures very seriously, and when Nurse 
Costello referred to‘the fact that with her silly 
thinking and conjecturing that was something 
of a criticism for her not offering on an 
unsolicited basis, certain opinions to the 
police. 

THE COMMISSIONER: I am 
temporarily with you as I obviously was 
temporarily with Mr. Ortved too. When one of 
your clients is alleged not to have cooperated 
with the police I certainly think it would 
seem reasonable to have the right to ce 
the client, that is by either examination, 
cross-examination or something of that nature 
on thessubject. 

MSTONLITELY: Pelneenasetiit,asir? 

THE COMMISSIONER: I am talking 
about Phase II. I put the same question to 
you as I put to Mr. Ortved, are you concerned 
in the fight between Susan Nelles and the 


police? 
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MS. KITELY: Until we hear 
what happens in Phase II, I would have to say 
at tnis point, tio. 

THE COMMISSIONER: In other 
words, all you want to do in this matter is, 
where any of your clients are maligned you want 
to defendathem, is>thathit? 

MSS KITEDYGeiNo sirk 

THE COMMISSIONER: What else 
do you want to do? 

MS HITELYGReLLeL maightsarn 

THE COMMISSIONER: Do you 
want to establish that the police did or did 
not do a good job? 

MS’. KITELY: Onithecpointyof 
Susan Nelles if I might finish with that, sir. 

THE COMMISSIONER: Yes. 

MS. KITELY: None of my clients 
at this point in time are defendants in that 
lawsuit and it is. for that reason that I am 
saying it is not our position that we are 
involved in that fight. 

THE COMMISSIONER: I am talking 
about the fight here, I am talking about 


our fight not that. lawsuit, the fightethat is 
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existing here, the investigation and the 
prosecution of Susan Nelles. Are you -- 

7 MS. RIiTELY=~ To the extent in 
that respect that our clients get thrown into 
the fray; by way of suggestion there is 
the Bell evidence, and for example if that 
becomes an issue that that particular evidence 
somehow affected the resolution of issues 
between Nelles and the police then, yes, we 
could well be interested in that. 

THE COMMISSIONER: I'm sorry, 
I don't understand that answer. I just really 
wanted to. know whether you are concerned in 
that struggle. 

MS. KiteoGY;. Al. I can say, 
Sir, is we don't know what Phase II is going 
ope: 

THE COMMISSIONER: OO tc 
either, but I do know what it is supposed 
to be, I have read the Order in Counsel and 
the Amendment and it is to investigate the 
circumstances of the investigation and the 
prosecution of Susan Nelles in the four infant 
deaths. 
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1 
2 time all I can say, sir, is that on the face 
3 Cte Io) at appears we are not involved in the 
4 fight, to use your words, it is between 
5 Susan Nelles and the police, but it could 

happen during the course of the second Phase 
° we may become -- 
f ‘ THE COMMISSIONER: Ms. Kitely 
8 one of the things that I am concerned about, 
9 we have taken a year with Phase I and I don't 
10 want to take a year with Phase II. I now know, 
11 believe it or not, what this enquiry is all 
12 about. 

MS. KITELY: Can you tell the 
o rest of us, sir? 
14 
THE COMMISSIONER: I may 

15 not know what I can put in the report, but 
16 iL certainly know what. it 2s all about.. I don't 
17 want to waste a lot of time with cross-examination 
18 on subject matters that certain people are 
19 not interested in, they have no direct or 
o substantial interest in. You certainly have 

an interest in your client's individual 
: reputation. If it is alleged. = tor a while 
ue I was going to say to you, I really don't think 
23 there is - there may be a duty upon a citizen 
24 
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to cooperate with the police, there is certainly 
not a legal obligation that I know of upon 

a citizen to cooperate with the police. 
Therefore I would not have thought it was 
misconduct within the meaning of section 5 of 


the Public Enquiries Act, if they didn't. 
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2 But I now have reached the conclusion that if somebody 
3 alleges that one of your clients, take for example, 
; that Bertha Bell was surly and unco-operative and 

all the rest of it, you can come in and defend that 
2 by either calling her or by cross-examining the Police 
6 or something like that. But where the question arises 
7 as to whether the investigation of the Police was 
8 proper or improper, whether they should or should not 
9 have charged Susan Nelles, I don't know what the 
10 interest of Bertha Bell is, what substantial or direct 
Fe interest she has in that matter any more than any 

ji other member of the public. 

ce MS. KITELY: ~Mr. Commissioner, if I 
13 can Ua ers one of the comments you made that you 
14 don't want to waste time, might I simply say that 
15 during the course of the combined Phase I and Phase II 
16 when certain of the nurses were in that position, we 
7 Spent an enormous amount of time about the nurses and 
: their participation in the Inquiry, it seems to me 
if that was a waste of time at that time we ought not 
19 

to have been doing it. To the extent that -- 
a2 THE COMMISSIONER: There is something 
21 in what you say. 
aa MS, RITELY: It can’t therefore bea 
ae waste of time in Phase II. 
24 
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THE COMMISSIONER:. Well -- 

MS. KITELY: And it would be most 
unfair if the allegations could be made through the 
nurses in their cross-examination. 

THE COMMISSIONER: I don't know why you 
misunderstand me all the time. I am telling you that 
if you are defending your clients you can do that, but 
what I don't want you to do is taking over the reins 
for Susan Nelles and -- 

MS. KITELY: Padonuce. think, Mx ; 

Sopinka would want us to do that. We don't intend to 
do that. But might I reply to the comment that you 
last made? 

THE COMMISSIONER: Yes. 

MS. KITELY: That we might have the 
opportunity to come in and cross-examine. In my 
Submission that would be woefully deficient. 

The way I would see that working, sir, 
is perhaps - Mrs. Radojewski we know is coming back 
for Phase II because she didn't go into Phase II 
evidence at all - let's say that the Inquiry starts 
into Phase II; we have several weeks of evidence of 
Police Officers who interviewed Mrs. Radojewski. We 
then have Mrs. Radojewski -- 


THE COMMISSIONER: Several weeks fills 
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1 
2 me with horror. 
2 MS. KITELY:.....Days, sir. 
4 ' THE COMMISSIONER: One day. Several 
5 Minutes I would say. 
MS. KITELY: Would that fill you with 

: horror? We have heard there are a number of officers 
; and two crown attorneys involved in this process. 
8 THE COMMISSIONER: Yes. 
9 MS. KITELY: And I can foresee hearing 
10 evidence from those when we are not present, sir, and 
11 Just using Mrs. ».Radojewski--= 
2 THE COMMISSIONER: I am not suggesting 

I am sorry, when you are not present? 
“ MS. KITELY: Maybe I misunderstood 
ie what your suggestion was about how this would work. 
15 The ability to cross-examine; I was assuming that you 
16 were giving us just limited standing or considering 
‘7 giving us for purposes of individual witnesses. 
18 THE COMMISSIONER: Well, I would give 
19 you standing to your substantial anded: 6255 interest, 

but I don't seem to be able to persuade you as to 
“ what your direct and substantial interest is. 
a3 Your substantial and direct interest 
22 if I understand anything that this thing says is in 
23 the. reputation, «if yourlike, of .vyoursclients. ~aBut you 
24 
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1 

2 have no substantial and direct interest in whether 

3 they should or should not have prosecuted Susan Nelles 
4 or whether they should or should not have investigated 
5 the matter better. 

6 MS. ius We: =~ 

THE COMMISSIONER: Are you with me on 

; that? Can I ask you that and can I get a direct 

8 ae as to whether you are Wich me Of NOt? 

9 MoeeRelhoe: toam WLel you, Sir, but 
10 unfortunately I can't agree with you because when we 
11 started out to the etry’ that these individuals 

12 participated in the process under review, they have 
Fr the ability to give information, and the -- 

. THE COMMISSIONER: What information 

- are they going to give? I am sorry. 

re MS. KITELY: We won't know, Sir, until 
16 they are called as witnesses. 

i THE COMMISSIONER: Well, what shatters 
18 me about Blue Ol secUeNG eismclaced Cant Get any 

19 understanding with you at all. I just cannot make 
20 myself clear and I cannot get you to answer any 

question I put to you. 

7 MS. KITELY: Well -- 

a THE COMMISSIONER: Do you want to 
23 participate in the fight between Susan Nelles and 

24 
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the Police? 

MS. thi TolvontTheadi €stcultynthat I 
am having with answering your question, sir -- 

THE COMMISSIONER: Well, I guess I 
just can't make myself clear. I can never make myself 
clear. 

MS. KITELY: Well, with the greatest 
of respect, I don't think that's the case, sir. 

THE COMMISSIONER: All right. 

MS. KITELY:e2eWe fdon'tawantntosparticipa 
to the extent of creating an adversarial situation if 
that is what you are after in terms of the question. 

THE COMMISSIONER: I don't care whether 
Lt tbseadversarialsorywhatoitois:c\lijust don't see 
your substantial and direct interest in that fight. 
Do you understand? 

MSerK I TELYsetbutePhaseoiiy as leunder= 
Stand Mt, rSinecisywnoctulamitredntohsustetheyfight, bto 
use your words, between Susan Nelles and the Attorney 
General. 

THE COMMISSIONER: Would you like me 
to read the Terms of Reference to you again? Do I 
need to do that? 

MS. KITELY: Now yvoumdon't need to do 


that, sir. It encompasses the entire Police 
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: 
2 investigation. 
3 Touthte vextentethat our client 
A participated in that investigation and to the 

extent that they, in the words of the Waste 
: Management case, have an interest, a substantial 
° and direct interest and have eriOria tion that they 
7 can provide, they ought to be defended. 
8 One of the difficulties, sir, is that 
9 when Phases I and II were combined for purposes of 
10 these individuals all sorts of suggestions and 
rr allegations were made against our clients. 

THE COMMISSIONER: What has that got 

se to do with whether you have standing in Phase II? 
AS It has nothing whatever to do with it. 
14 MS~ KITELyY:s Lf; sir, we had not 
15 combined Phase I and Phase II in my submission, and 
16 if these nurses were unquestionably to be called back, 
17 it is my respectful submission that we wouldn't be in 
18 the position of having to convince you that we ought 
Ap to have standing because quite clearly so many of 

them would be coming back. We know now that only one 
a of them is coming back. 
a1 THE COMMISSIONER: All right. 
22 MS. KITELY: You seem to characterize 
23 "reputation" as 4 catch-all, and to the extent that 
24 
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allegations were made against them of lack of co- 
operation or whatever, then I suppose that does fall 
into reputation and, yes, one of the interests, a’ 
substantial one they have, is that their reputations 
be protected. 

But we spent days and hours, Mr. 
Commissioner, of evidence with these very witnesses 
in which my friends Mr. Hunt and Mr. Percival were 
allowed the opportunity to make suggestions to the 
various individuals, and it seems in my submission 
only fair and reasonable that when those very same 
individuals, the Police Officers or the Crown 
Attorneys, whomever they might be, are here before 
you and give the very evidence, that the nurses ought 
to be represented. 

THE COMMISSIONER: I am not quarrelling 
WLEMEEat at all. 60am JUSc Crying to Limit you as 
to what your participation is going to be and you 
won't accept anything I say. 

If you want to be here to protect your 
clients I am all with you. And if you want to be here 
to be junior counsel to Mr. Sopinka I don't want you 
here at all. Now have I made that position clear? 

MS. KITELY: I understand and I agree 


with you, sir. However -- 
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THE COMMISSIONER:. Could we stop there? 
Could we just once stop there and then there will be 
a celebration because you and I have agreed on some- 
thing. 

MS. KITELY: Well, we can have the 
celebration, sir, but I am afraid it might be pre- 
mature. 

THE COMMISSIONER: Yes. 

MS. KITELY : Because what I have no 
doubt will happen is that your definition and my 
definition of stopping at being junior counsel to Mr. 
Sopinka will be different. 7 

Now if perhaps it is necessary to 
itemize where that line is drawn, then I am prepared 
tO give = 

THE COMMISSIONER: We are going to have 
a fight every day, every solitary day on this matter, 
and that is because we can't apparently communicate. 

MSs KITELY;: “Well -= 

THE COMMISSIONER: If you would just 
tell me what it is you want to do at least I could 
deal with that. 

MS. KITELY: Mr. Commissioner, I can 
tell you in basics what we want to do. 


THE COMMISSIONER: All right. 
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MS. KITELY: We want to be here 
present for every day of the Inquiry. We want to have 


the right -- 


THE COMMISSIONER: EUeLrs, a-public 
hearing. You can certainly be here. 

MS. KITELY: At this table with standing, 
Sait 


THE. COMMISSIONER: Yes. All right. 


And then what? 

MS. KITELY: We want to have the right 
to cross-examine any witness that reflects directly 
or indirectly on our clients' evidence before -- 

THE COMMISSIONER: Reflects - wait a 
minute. piveseis Orm=indirectiy on? 

MS. KITELY: Our clients' evidence that 
they have already given, or behaviour. We wish to have 
the right to call witnesses as we did have in Phase I. 


And just as we had to do -- 


THE COMMISSIONER: What would you call 


5 them for? What do you have in mind? 

_ MS. KITELY: Well, Mr. Commissioner, 

ae we didn't know when we started -- 

21 THE COMMISSIONER: Call an extra policeman 


22] as ta how he should conduct an investigation? 


23 MS. KITELY: We didn't know when we 
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started Phase I the answer to that question, and I 

can no more given you the answer to that in Phase II, 
but that is a right, and I understood you to be asking 
me what kind of participation we sought. 

THE COMMISSIONER: You want the right 
to - you want to be able to cross-examine on any 
evidence that reflects directly on your clients' 
evidence or behaviour. Is that right? 

MS KITTEL: Thats, correct. 

THE COMMISSIONER: And what else do 
you want? 

MS. KITELY: The right to call evidence 

THE COMMISSIONER: On what? 

MS. KRLTELY:: Weil,-as. I say, Sir, =~ 

THE COMMISSIONER: Evidence relating to 
what? Evidence relating to the price of eggs in 
Peru is notrelevant. What evidence do you want to 
call? 

MoU SKIL TELV se ALleriont..[favouuwish 
to try to define that, evidence relating directly or 
indirectly to the conduct of our clients and their 
evidence. 

THE COMMESSTONER:. Allvright. Directly 
or indirectly on the conduct of your clients in 


relation to that particular subject matter, and that 
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39 


Sao 

MS*.” KITELY:"~ Phase IL. 

THE COMMISSIONER: - the investigation 
and prosecution. 

MSs KITELY<” Yes. 

THE COMMISSIONER: Anything else? 

MS. KITELY: We wish to make submission 
when the time comes. 

THE COMMISSIONER: All right. 

Mo. Kitoor;s ANGLE you wash to add 
the same qualifications I have no difficulty with that. 

THE COMMISSIONER: All right. You 
want to cross-examine on any evidence which reflects 
directly on your clients' evidence or on your clients' 
behaviour? | 

Moco wlio 2 DELTeCtLy Or Indtreccly 
Eset Sur’, 

THE COMMISSIONER: Directly or 
indirectly on your clients' evidence or behaviour. 
You wish to call evidence which relates to your client 
conduct in relation to the Phase II? 

MS" KITELY:* Directly or indirectly 
relates. 

THE COMMISSIONER: What on earth does 


"indirectly" mean? 
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MoatkK TEL: shidon:t «know, sivs? but 
I know that you are going to hang me on "direct" so 
I decided to leave the door open. 

THE COMMISSIONER: You really must not 
say that sort of fthingwrwNowivyou may think it andsyou 
may say it to your client, but some day you are going 
to say it to some judge who, believe it or not there 
are some judges who are harder to get along with than 
Hran is | 

MS. KITELY: I will remember that, sir. 

THE COMMISSIONER: - and something 
awful is going to happen. 

MS. KITELY: I understand your interest 
in trying to narrow the focus of our position, sir, 
but I would ask you to appreciate that since we don't 
know what is happening in Phase II we have to allow 
ourselves some latitude in approach, and it is for 
that reason that I am suggesting directly or indirectl 

THE COMMISSIONER: Well it depends on 
how indirectly it is. 

MS Natl TE LY t6 Welt i-<- 

THE COMMISSIONER: Because you can't 
get away with that because you can always say that 
something indirectly relates. 


Really the thing is it is a substantial 
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and direct interest in the subject matter, and an 
indirect one is not sufficient. 

MS. KITELY:ee, Could TAask,«Sir7.that 
we consider that when it happens? 

THE COMMISSIONER: I know, but I am 
going to make a ruling with respect to your standing. 

MS... ,KITBLY ce) YCS,yL appreciate that, 
but I would ask you to consider if you are considering 
qualifications such as what we are now discussing 
that we deal with indirect as it happens. 

THE COMMISSIONER: If you will tell 
me what indirectly means then I might consider it, 
but the statute says a substantial and direct interest 
in the subject matter of the Inquiry, and until you 
tell me what indirectly is, I am not going to give 
you a right to ask questions on matters that directly 
Or indirectly -ptheyoswillehave,to directly, affect 
your clients. | 

Moxa lObUY Senda nderstand,. Sid). 

THE COMMISSIONER: And the same thing 
is the evidence that you call will have to directly 
affect your clients and the submission you make will 
have to directly affect your clients because that is 
what the statute says. 


MS, 4.4. TRLYic I understand. 
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THE COMMISSIONER: Now I would let you 
get away with some indirect if you would please tell 
mescwhat Git wis, Dutt cyouwtell mesyou .can“t tdo “i Sel 
am not going to make that ruling and I am going to 
leave it open to anyone any time to cross-examine 
any time you lead any evidence as to how this can 
directly affect your interest. If it doesn't directly 
affect your interest you won't be allowed to proceed. 

Now that at any rate I have made myself 
plain, and are you prepared Lowell ve; withethaeyorfiot? 

MS. “KITELY?° “What “I ask; “sir, whether 
the same kinds of qualifications will be imposed on 
the doctors? 

THE COMMISSIONER: Yes. The doctors 
have already offered that. Mr. Ortved said that. 

MS, RITELY? Uedidrt sinders tand¢=— 

THE COMMISSIONER: He wasn't at all 
concerned with the Nelles fight. That is why I asked 
you - if I could get that undertaking that you weren't 
concerned in that, you weren't trying to raise an 
issue with the police on one side and the nurses on 
the other, I will be happy, but with individuals, 
when police make a suggestion that Mrs. Bell didn't 
tell everything she should have told, then you have 


a perfect right under those circumstances to 
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cross-examine. You have a perfect right under those 
circumstances to call Mrs. Bell to say I did or I 
Avdiuteor whi) ale Ge Oremwhy, mead t,2 4) Letiat sort 
of thing if you want to, but that is a direct interest 
and not indirect. 

When you start saying indirect you can 
say the whole reputation of the nurses generally are 
concerned in this matter. 

MS Veh eu t pWelL == 

THE COMMISSIONER: That the way the 
police moved into the Hospital is not proper. 

MS. KITELY: That of course. brings 
me to my position with respect to the Association, 
Sir. 

THE COMMISSIONER: Yes. All right. 

MS. KITELY: The Registered Nurses 
Association has a variety of objects, and I appreciate 
that you eee heard them before in Phase I, but allow 
me to return to them. 

They are to promote the stated objects 
of the Association which is:- 

"To-Optimize the ettectivenees: or 

the nurse in contributing to the 

qualrey of lite, and, to. that end; 


to influence positively the quality abe 
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"practice of nurses; 

3 to promote and encourage the profession 
4 of nursing; 

5 to assist members of the Association in 
matters relating to their practice and 
its environment, 

and to identify and promote the common 
interest of the members of the 


Association. — 
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Now, to the extent that ultimately in 
Phase II you might make certain recommendations which 
affect the way in which health care professionals 
ought to deal with the police, it will affect, not 
only the situation that a given Hospital, citing the 
Hospital for Sick Children, but every other Hospital 
in this province. To the extent that you make any 
comments on the way in which certain individuals, 
who are members of the Association behaved or conducted 
themselves during the perce of the investigation, 
then that does reflect on other nursing professionals 
in the way.in which they ought to conduct themselves. 

THE COMMISSIONER: I don't understand 
that. 1 don © understandetnateat all...If I.make 
comments that the nurses for the Hospital for Sick 
Children did not co-operate with the police why does 
that affect nurses of other Hospitals? 

MS. KITELY: Because in so doing I 
would assume, sir -- 

THE COMMISSIONER: I wouldn't say 
the nurses generally. 

MS... KITELY: You would say Miss Smith. 

THE COMMISSIONER: Yes. 

MS.._KITELY: If you found that Miss 


Smith did not co-operate because she did A,B and C, 
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then we can eliminate A, B and C, then we can 
eliminate Miss Smith, but surely, the Association is 
going to be interested in what A, B, and C are, and 

in promoting to their members, what A, B and C are 

and how they should be affected in similiar situations. 

I think the difference between us, 
if I might, sir, is that while the Hospital, while 
this inquiry is related to the Hospital for Sick 
Children, whatever comes out of this is going to 
affect more than this given situation, just as the 
Dubin Report was just an inquiry with respect to the 
Hospital for Sick Children. It has had repercussions 
in many other Hospitals. 

THE COMMISSIONER: Because, you see, 
he told the Hospital how they should conduct their 
affairs generally. If I simply say that it is not 
very nice for a nurse to clam up and not tell the 
police, and if that should be the fact, and if I 


should decide that it is something that I should 


report on, that applies not just to nurses, it applies 
to the whole world and the police are investigating whalt 
they think isa crime. There are some people who think 

it would be appropriate to co-operate with the police 
and there are some people who think they shouldn't, 


and certainly people who were, themselves, personally 
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i 
2 involved it is generally recognized that they don't. 
3 They are under no obligation to co-operate, but 
4 people who are not immediately involved there is an 
5 argument that they should co-operate. Now what has_ 
E that got to do with the nurses though? What has that 
got to do with the nurses, the Registered Nurses 
; Association of Ontario? 
. MS. KITELY: Because presumably the 
9 reason why these people are the subject matter of a 
10 discussion is because of their profession. They are 
11 in a position to have information and it is whether, 
12 with that known information, what they do with it 
13 because of their profession. 
THE COMMISSIONER: It is not because 
a of their profession, it is because of their job, 
: because of what they were doing and because they 
16 were there at ‘the time. 
17 MS. KITELY: Because of their profession 
18 THE COMMISSIONER: It is not a 
19 professional matter, it is a matter that anyone, who 
20 is present on the scene at the time, and had something 
to say, maybe shouldn't have told that to the police. 
a Maybe they didn't. What has that got to do with the 
“i profession? What has that got to do with the Register 
23 Nurses Association? 
24 
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particularly concerned about the individuals. 
Those are my submissions. 
THE COMMISSIONER: Yes. All right, 
thank you. 
Perhaps I should hear from you, Mr. 


Brown, aS to why you want standing. 


E-4 1 
2 MS. KITELY: I keep saying it is and 
3 you keep saying it isn't, sir. 
4 THE COMMISSIONER: I am asking you 
5 what has that got to do with the Registered Nurses 
Ps Association? 
MSREKETEDYcenWhatuit hasegot toOedo 
f with it is the professional organization wants to 
see .that its members carry on in a professional kind 
9 of way and if this inquiry comes up with a conclusion 
10 that certain nurses acted in a way which isn't 
11 professional then they are going to do something with 
12 that recommendation and presumably they will want 
5 to act on it. If they haven't been here represented 
and had an input into the recommendation then it would 
i be most unfair and unfortunate. 
ie THE COMMISSIONER: Yes jwall4 right. 
16 MS oKUTEEve PCannl) say, Sin,uithat while 
ey we are seeking standing on behalf of both the 
18 professional organization and the individuals, we are 
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MR. BROWN: Mr. Commissioner, I request 
Standing on behalf of Mrs. Trayner with some reluctance}. 
inthe “first ‘place il *know, of course, ‘that you’ are 
anxious to see these proceedings streamlined and 
brought to an end at the earliest possible date. I 
can assure you that my client would like to see this 
inquiry brought to an end at the earliest possible 
date and would like to see herself out of the public 
eye and back to her chosen profession of nursing as 
soon as possible. I am concerned that she will remain 
in the public eye throughout Phase II and that it will 
be in her interest and, indeed, in the public interest 
that she have standing during Phase II with the sais op pikes 
to counsel and all that entails. 

Mr. Commissioner, you will be giving 
a statement later today with respect to your decision 
that the argument on Phase I should be in public and 
your counsel was good enough to release tO us a copy 
of your reasons on that issue and I understand you 
will be averting to the public nature of this inquiry 
and the desire to avoid needless damage to individual 
reputations. That ig a desire that all of us share 
and I know that your counsel share that desire. 

In my submission, there is a real 


risk that my client's name and reputation could be 
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needlessly and irreparably damaged if she does not have 
standing in Phase II and, in my submission, it 
wasa risk which she should not be expected to take. 

THE COMMISSIONER: What part do you 
anticipate playing, and once again, I put the same 
question that I put to Mr. Ortved and Ms. Kitely. 

Are you concerned in the fight between Susan Nelles 
and the police? 

MR. BROWN: The answer to that is 
no, but I want to explain my answer to that, Mr.Commissilior 
because . with all due respect I do not see Phase 
II as simply a fight between counsel for Miss Nelles 
and counsel for the police and the Crown Attorneys . 


As I read your terms of reference with 


respect to Phase II, as they have been elaborated 


by the Attorney General, it is an unduly narrow 
definition of those terms to simply characterise it 
as a fight between Miss Nelles and the police. 

THE COMMISSIONER: I didn’t really -- 
it is a matter of public interest, of course. Are you 
anymore concerned than anyone else in the resolution 
of that public concern, and the proper investigation 
and prosecution? That is all. Obviously Susan Nelles 
is, because she was the person involved and she was 


the person who was charged. 
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MR. BROWN: We are concerned about the 
potential falleout sof tthatrinquiry,; yinsofaryas it 
may affect our client's name and reputation. I am 
not interested in standing behind Mr. Sopinka or, 
indeed, standing behind the police or the Crown 
Attorneys and taking one side or the other, but what 
I am concerned about is that in the course of the 
evidence dealing with the investigation, dealing with 
the prosecution, my ctilend ts name will inevitably 
play an important role, and it is my submission, 
unless we have standing during that Phase of the inquir 
we are not-in a position to protect our client's | 
interest and her name. 


I can assure you, Mr. Commissioner, that 


we have no desire to participate in the cross- 


examination of witnesses or to call evidence unless 
it is directly relevant to our client's specific 
interest and, indeed, I would be happy as can be if 
we could play a very passive role in Phase II, but I 
do not see that it would be possible for us to with- 
draw from the inquiry at this time and to say that 
Mrs. Trayner has no direct interest in Phase II. 

I think I must, Mr. Commissioner, 
explain to you, unless I can stop now, that I think 


that I have to explain to you my reasons for saying 
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that. In the first place, Mrs. Trayner was an 
important witness at the preliminary inquiry. She 
gave evidence I think for more days than any cther 
witness. She gave evidence for six days. 

THE COMMISSIONER: And Dr. Rowe. 

MR. BROWN: Even Dr. Rowe. Dr. Rowe 
gave more evidence before you in Phase I of this 
inquiry than Mrs. Trayner did but I think at the 
preliminary Dr. Rowe didn't give anywhere near as much. 
Mrs. Trayner gave six days evidence in January of 
1982 and she was recalled in April of 1982, with 
respect to. Similiar fact evidence. 

Secondly, at one stage during the 
preliminary, in fact,at a relatively early stage I 

think on the fourth or fifth day, the Crown sought 
to have Mrs. Trayner declared a hostile witness with 
respect to her statement concerning Susan Nelles' 
reaction to the Pacsai death and, in fact, His 
Honour Judge Vanek directed leave to the Crown to 
cross-examine Mrs. Trayner with respect to that 
statement and she was, in fact, cross-examined by the 
Crown. 

Thirdly, Mr. Commissioner, Mrs. Trayner 
was the object of a number of bizarre incidents which 


we have already canvassed, at least in part, during 
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Phase I. A the time those bizarre incidents were 
raised in Phase I. I think you pointed out that 
they were more properly the subject of Phase II ‘what 
you allowed evidence to be lead and questions to be 
asked on those incidents. I would expect that those 
incidents would also be raised in Phase II and would 
form a part of Phase II, and, cess that there would 
be evidence concerning the reaction of -the 
Metropolitan Toronto Police to those incidents. 

Now, the econ POAn ey and Pt 1S a 
secondary point, Mr. Commissioner, but I would 
expect Mrs. Trayner would be called, as a witness in 
Phase II of the inquiry. 

THE COMMISSIONER: There is no question 
that She will be called and she will be represented 
by you. 

MR. BROWN: I appreciate that, but 
it seems to me that Pec onenl represent Mrs. Trayner 
in Phase II, when she is called as a witness in Phase 
II, it would be necessary to have a proper appreciation 
of the evidence that has been led into Phase II, so 
she can be properly advised Witherespect, tO, it. Lt .is 
a secondary point and I don't think it is nearly as 
important as the first point. 


The last point, Mr. Commissioner, and 
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know what we will do about it. If it happens it 
happens. 

MR. BROWN: Mr. Commissioner, with all 
due respect, I am not sure that it a risk that we 
can afford to take, but certainly in my submission 
a risk that my client should not be required to take 


and I don't see how you can avoid evidence if it does 


1 
2 I know this submission is not going to make you 
3 particularly happy, but it seems that I feel that it 
4 must be put and I know it supports argument for - 
5 standing for all the parties that have participated 
é in Phase I and that is this: we have tried in Phase 
I to separate Phase II evidence and keep it out of 
, Phase I. That hasn't always been possible and to 
8 some extent there has been a flow-over of Phase II -- 
9 Phase I evidence or Phase II evidence -- into Phase I. 
10 I am concerned that there may be evidence in Phase 
11 II which goes, not just to the investigation and the 
12 prosecution of the charges, but which may also go to 
ig how and by what means the children met their deaths. 
THE COMMISSIONER: I am concerned about 
that, too. We have done everything we can do to 
te avoid that. If it happens we may have to call all the 
16 people back or either abandon an interest in Phase II 
7 or may have standing that has been denied. I don't 
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oe 1 

2 come out in Phase II that is probative to the Phase 

3 I issues, how you can possibly ignore it or how you 

4 can possibly remedy it after the fact. 

5 THE COMMISSIONER: I can remedy it. 

: That is what the statute is for. The statute says tha 
I will not make any report without giving the person 

a concerned withmisconduct,without giving the person 

: concerned an opportunity to attend, cross-examine 

9 and give evidence at 

10 MR. BROWN: The damage may be done, 

11 Mr. Commissioner, if the evidence comes out in the 

12 absence of. a person having the opportunity to make 

13 an immediate response or indeed to make submissions 
as to why it shouldn't come out. I know your 

Ms counsel has been scrupulous in attempting to prevent 

1s that sort of thing happening during Phase I and I 

16 think by inlarge we have been successful in doing 

17 that, but it seems to me that by granting standing 

18 to my client you prevent that very serious risk from 


occuring in her situation. 

THE COMMISSIONER: Thank you. Mr. 
Labow. 

MR. LABOW: Thank you, Mr. Commissioner 
Mr. Commissioner, the parents were granted standing. 


in the first Phase and they never had the ability to 
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2 take part fully 
3 deaths of their 


4 we were looking 
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into the investigation, into the 
children and all the other children 
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We feel that because we are looking into the 
proceedings and the investigation that arose 
concerning and after those deaths they should 
have the same right in the second Phase. 

THE COMMISSIONER: Isn't that 
what Mr. Lamek is here for? 

MR. LABOW: No. I think 
Mr. Lamek is here as: your Counsel and to fully 
represent the public but the parents have 
a direct and substantial interest into the 
aedeite per se because they were obviously 
their’ children: 

THE COMMISSIONER: Right. 

MR. LABOW: And our submission 
is that because we are looking into the 
investigation of those deaths then they still 
have that same direct and substantial interest. 

In February of 1983, the 
Attorney General addressed the Legislature 
concerning the Atlanta Report and he said at 
that time that it was particularly understandable 
that the parents of the children involved 
had become frustrated by the lack of a 
comprehensive explanation. 


Now one of the reasons for calling 
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this commission was to give the parents a 
comprehensive explanation, if possible, of 
all aspects of why their children died; of 
what occurred after their children died; of 
what the police did in their investigation; 
of what the Crown did when they looked into 
it; and of what happened at the prosecution 
that was launched due to those deaths. Surely 
the parents have a direct and substantial 
interest to be here to ensure that they get 
as full an explanation with regard to their 
individual concerns in this Phase. 

The Terms of Reference in 
the preamble indicate that there is a view- 
that the Cabinet viewed that there was a need 
for the parents of the deceased children and 
the public to be informed of all available 
evidence as to the deaths and the proceedings 
arising therefrom. There is no differentiation 
in the preamble, the preamble doesn't say, and 
the Cabinet did not say that the parents only 
had an interest to be informed of all evidence 
as to the deaths and therefore should be given 
standing; and therefore had a substantial 


interest in what occurred, but they also have 
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an interest in the proceedings that arose 
therefrom. When we looked at paragraph three 
and were granted standing as to how and 
by what means the interest was obvious. 

It is our submission that 
your duty to enquire into, determine and 
report on the circumstances surrounding the 
investigation and the prosecution that arose 
therefrom is just as substantial an interest. 
You now have a direction from the Cabinet to 
comment fully upon the conduct of any person?; 
any person during the investigation; any person 
who had a part in thesinstitution. of, the 
charges; any person who had a part in the 
prosecution of the charges. Now aside from 
the Cook family,who I would submit to you 
have an even more direct interest, five of 
the families that we represent had their 
children and the deaths of their children entered 
in evidence at the preliminary enquiry as 
Similiar fact deaths. The Turners, the Lutes, 
the Gosselins, the Gionas and Inwoods, all had 
their babies deaths put before his Honour Judge 
Vanek as a Similiar fact death. 


Now it is our submission that if 
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1 
2 they were used in the prosecution, and they 
3 were, then the parents have a right to know 
4 what kind of investigation was done before those 
5 deaths were mentioned; what kind of enquiries 
were made by the Crown Attorney's office and 
: the Coroner's office and the police, before 
d they decided to use those deaths as part of this 
8 investigation. They should have a right to 
2 know what was done, as well as what was not 
10 done. The parents are very concerned,in most 
11 cases,that they only learned about the inclusion 
12 of their children in the Nelles preliminary 
re enquiry after it was concluded, and they want 
to know what exactly was done with regard to 
. their individual children. They also want 
15 to know a number of other things, why other 
16 charges were not laid if the deaths were that 
17 suspicious. They want to know how it developed 
18 that a particular person was charged but no one 
19 else was; or what thought processes were gone 
ie through to charge that person; how complete 
was the investigation. 
c THE COMMISSIONER: This is 
2 what concerns me. I know they are concerned 
23 about the investigation, but Phase I, it is the 
24 
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cause of death of the children and that of 
course is a much different matter, at least to 
me it is a much different matter, and the 
prosecution for causing the deaths of the 
children and the investigation, that is part 
of the police process. That is what I am 
instructed to investigate and that is what 
Mr. Lamek is supposed to be doing and certainly 
a would think that Mr. .Sopinka has a particular 
interest in that matter too. What is the 
direct and substantial interest other than 
the fact that you represent the parents of 
the babies who were the victims of the crime, 
if y.lt Wassza.crime? Now is there anything else, 
is there anything else other than that? 

MR. LABOW: The interest is 
to find out exactly what was done to look into 
those deaths. Mr. Sopinka's interest is to 
say, well, why did they charge my client. The 
parents interest is the same interest, why did 
you charge that person and what did you do 
rook into these deaths when the evidence 
was fresh. Surely not only what they did, but 
when they did it and how they went about it 


are important questions for the parents to find 
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outs 

Now one of the problems is 
that Mr. Lamek, who is Commission Counsel, 
represents the public per oa and no doubt 
the parents are incorporated within the public, 
as is every other person granted standing at 
this enquiry. The public encompasses everybody, 
but the parents' interest, which I must 
demonstrate to you is direct and substantial, 
is just that their children's deaths played 
such a strong part in this prosecution that 
they should have standing to look into those 
matters, they should be here to try to help 
vou, to bring outee | Vorherfacts..., Theizainterest 
is much more direct than just the public per 
se. Their interest is much more substantial 
than just the public per se. If they had 
anything to add in Phase I, and it is my 
eon sion that we did have a lot to add in 
Phase I in looking at these particular deaths, 
we will have the same thing to add in Phase II, 
and we have a more focused interest. 

THE COMMISSIONER: I accept 
that, I am not suggesting for a moment that 


it wouldn't be helpful to have you in and 
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have all the other Counsel in, but there 

are problems, there are problems of Rests and 
money and I have to bear that in mind. 
Becausess icould conscript lil suppose, iff 
wanted to, I could have an advertisement 
saying I would like the help of all the Counsel 
in Toronto, they would all come and a great 
many of them would be of tremendous assistance, 
but somewhere around the turn of the century 

I hope to be able to sit down and write the 
VEpone .wsNOwWel aMoverstating, it, vand ,1I 

will have something to say about overstatement 
later on. 


MR. LABOW: I don't know 


if you are overstating it that much, Mr. Commissioner, 


I am sure every Counsel in Toronto would love 
to be here to try and help you determine this 
issue. 

I think though we have to 
focus upon the Public Enquiries Act and what 
they icall stor... Lif we are calling fora direct 
and substantial interest into these particular 
Terms of Reference, which I submit was drafted 
in order to try to explain the matter to the 


parents and the public, specifically to the 
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parents, then they must have a direct and 
substantial interest in the entire matter 
before you, not only Phase I but Phase II as 
well. The fact that you can now comment 
fully, according to the amendment, makes it 
imperative in my view that the parents be 
allowed to be here and take full part in order 
to bring out anything that can possibly brought 
out. 

With regard to the Cook 
child, his parents have, I would submit, the 
most direct interest here as regards to the 
parents of any of the children. We have already 
heard that the police were on the scene prior 
to this child's death,and exactly what was 
discussed and what went on and who was contacted, 
and what kind of decision was made and why it 
was made so that the police did not come, 


Or were not scheduled to resume their - or 


start their investigation until Monday is of 


key interest to Mr. and Mrs. Cook, they want 
to know more than anyone else why there was 

a delay. Conceivably if the police were on 
the scene on Saturday night, their child would 


not have died early Sunday morning, and that 
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I would submit gives them the most substantial 
interest of anyone at this Commission. Surely 
the death of their child is more substantial 
than why Susan Nelles was charged, and why 
that even happened in chis Sszcuation.F77Buat 
as regards to the other parents, I would 
submit the interest is almost as substantial, 
because they want to know how their deaths, 
how the deaths of their babies were investigated. 

THE COMMISSIONER: All right. 
Thank you. Mr. Olah I see you are here, are 
you seeking standing on Phase II or not? 

MR. OLAH: Absolutely not, 
sir, I am here for submissions on Phase I. 

THE COMMISSIONER: Yes, 
allyrvigne}+ne; that» is’ fine. 

MR. OLAH: I will be glad 
to leave when those submissions are terminated. 

THE COMMISSIONER: Yes, all 
right. Thank yous. Whe*is7next?? Yes,+Mr< Tobias, 
are you seeking standing? 

MR; TOBIAS :’-Yes’ LI am, 
Mr. Commissioner. Mr. Commissioner, do you 
intend to break? 


THE COMMISSIONER: Oh -- 
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MR. TOBIAS: I suppose I 
could say a few things in a minute and a half, 
but itis “unlikely: 

THE COMMISSIONER: We will 
have a break. I intend to hear from you, 

Mr. Shinehoft and Mr. Shanahan, if he is here, 
and ehene anyone has any position otherwise. 
I am thinking if you have a position with 
regard to those who have made application, 


all the people who apparently have are going to 


have standing and then find out from you, Mr. Lamek, 


what representations you have, if any, with 
respect to the matter and that I am quite 
sure will take us - do you want to start 
argument? Then I am going to read this matter, 
do you want to start your argument today or 
not, I mean this morning, this afternoon. 

MR. LAMEK: I am perfectly 
Rabppy to start this, afternoon, Sir. 

THE COMMISSIONER: Well we will 
see what it is going to be we may not get 
to Phase I argument today but you will be 
here in any event. 

MR. LAMEK: When you say today, 


you mean this morning? 
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THE COMMISSIONER: 


all right] Z0sminutes. 


--- Short Recess 


67 


TALS morning, 
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G-1 
2 ---Upon resuming. 
| EMT/hr 
THE COMMISSIONER: Before anyone gets 
too keen on Senad ina let me just tell you what my 
plan is which Mr. Percival just got from me in the 
hall: as soon as we start on Phase II I intend to 
continue throughout the summer. I have to be in 
Quebec on business, called the judicial game business 
from July 23rd to July, Tnquess.it is until the following 
Monday which ie Pie B0theot duly, but other than -that 
and possibly one other week, if I am pressed hard 
enough, we will be sitting throughout the summer 
on Phase II and I hope that it will be finished 
Labour Day or shortly thereafter. So I don't imagine 
that that would have any effect on anybody's 
application for standing, but you may just as well 
know. 
MR. YOUNG: Last year we sat three 
days a week during the summer. Is that your plan 
this year? 
THE COMMISSIONER: I would like it but 
I don't want to force it upon people, but if they 
would prefer to sit three days a week, it would 
certainly improve my temper. 
MR. YOUNG: I would move that we 


sit three days a week. 
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2 THE COMMISSIONER: That wil] probably 
KE be what happens but we will sit four days a week 
4 until the end of June and thereafter three days a 
5 week unless there are some special circumstances or 
A consideration, that there might be a witness that we 
would have to oblige by sitting on either Monday or 
i Friday. 
: Now, Mr. Tobias. 
9 MR. TOBIAS:" I am-applying for standing 
10 on behalf of the family of Jordan Hines, and may I 
11 Start by saying that I adopt much of what Mr. Labow 
12 Nas <lready indicated tosyou “f=do snot “intend ‘to 
AP repeat his point, sir, to belabour it, but there is 
One point he made that I should say from the outset 
oy that er ao not adopt, that-l writ "come back "to Tater 
- and dealwith later, put *riwould “like'rto "start by 
16 talking about what I perceive to be the gut or key 
17 issue, and that is the public interest in the 
18 circumstances surrounding the investigation of the 
19 deaths and the prosecution of the charges as against 
20 the parental interest, and whether or not there is 
really any distinction or difference in those two 
= because I think at the end of the day when we analyse 
ae the question that is really what it comes down to, and 
23 I think the standing of other parties can be analysed 
24 
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along much the same lines, and particularly the doctors 
and the nurses. 

May=te=start py saying this, that as 
I interpret the words "substantial and direct 
interest" that are used in the legislation, it seems 
to me that when determining whether one has an 
interest, what you are really looking at is the 
effect that the events being inquired into have or 
had upon that person and their rights and their life. 

If they have no effect whatsoever, 
then clearly that party is not an interested party, 
and if you look at the three main players in this 
scenario, and I would submit to you that they are 
the Crown Attorneys and the Coroners, and the 
Metropolitan Toronto Police and Nurse Nelles, that 

principle is clearly reflected, because after 

all the fact is that the actions of the police and 
the Crown had a very dramatic impact and effect upon 
the life of Nurse Nelles and upon her rights. And if 
it weren't for that effect and if itiweten't: for that 
impact then clearly she wouldn't have an interest 


either and she wouldn't have standing. And the same 


could be said of the other two players. 


The “lite OL the institutions, ‘the 


Attorney Generals Office and the Metropolitan Toronto 
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ral! a ll 
uae Si 


“emote 
institutions 


Police Force - and make no mistake about it, 
have a life - the events into which you are inquiring 


have and had an effect upon the life of those 
institutions and anything that you might say about 
So if we are 


their conduct might have an effect. 
looking at interest my submission is we have to look 


at how do the events affect the players. 
Now with respect to the public there 


is no question that the public has a great concern 


dealing with the investigation and the prosecution 
But in fairness I think the point is 
a legitimate 


of charges. 


that the public concern, alheit 
concern, is basically an abstract concern, and the 


public is interested in what happened essentially 


as an abstraction. 
It is in a very, very broad sense that 


they are looking at the administration of justice, 
what was done and what wasn't done, were the duties 
that we entrust to the police and the Crown honoured? 
job? Could they have done more? 
hand ? 
look at the 


Did they do a good 
affect the life 


Should they have done more on the one 
And onthe other hand they 


actions of those institutions as they 
And then thirdly they 


of the individual involved. 
look at the actions in terms of were the actions 
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appropriate in accomplishing an accounting because we 
are very concerned if someone was harming babies that 
that person be brought to justice. 

But again I point out that the public 
perception and the public interest is very much an 
abstraction. And now I would like you to look 
specifically at the Hines family and at all the 
families because their interest I say to you in the 
first hand, and this is a major distinction, is far 
more than an abstraction. 

The fact is that they are entitled to 
know what was done in terms of looking into all of 
these deaths, into the whole series of deaths because 
they are the victims, and if the investigation does 

not handle it properly, if it was botched, then A 
may very well be that a perpetrator of harm to those 
babies may go without the kind of public accounting 
Ciate. am -caLxkingvaoout. 

But you see they are not affected by 
that Miaeein the abstract in the sense that justice 
is not done. The events that occurred at that Hospital 
and the events which occurred after the deaths affect 
their life in a very, very direct and very real way. 
It affects them day to day. It is something that is 


constantly in their minds. It is something that is 
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going to be in their mind every time they deal with 
those institutions because once burned forever fore- 
warned. And in that sense they are interested not 
in an abstract sense at all, but in a very direct 
way. 

What you determine in terms of how 


the investigation of the death of their Baby was 


handled will affect them directly and it will affect 


the course of their life. It will affect them as 
human: beings, and Igthink that 13a, major,dis tinction 
which I wish to draw. 

Now it has been said that in fairness 
you are represented by very able counsel and that 


surely that counsel helps protect the public interest, 


and that is.,true. jl do snot challenge.~thatssaisde mot 


Challenge that at all. 

However, I think again we have .to 
draw a line, and it may be a very fine line, a very 
@ifficult one to make, but itis critical that .we 
draw it, is that what your counsel are representing 
is that abstraction, that abstract general public 
interest. They cannot possibly do a good job 
representing the greater and more direct interest 
with respect to all 36 sets of parents. It is an 


impossibility. They simply cannot deal with it that 
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directly on a child by child basis. Otherwise, sir, 
you will be here until the turn of the century. 

Now, to an extent the role of the 
doctors and the nurses and I would say even to an 
extent the role of the Hospital itself are subsumed 
in the public interest. You have two sets of players 
here. You have the actors. Now the actors were the 
police and the Crown. Those are the institutions 
that did or did not do something. Everyone else, 
Miss Nelles, Mrs. Trayner, the doctors, the nurses, 
the Hospital and the parents were only affected 
parties. | 

They didn't undertake the investigation 
They didn't perform the investigation. And what I 
see happening is that each one of those groups of 
people have some sort of very special direct ang 
Substantial, albeit limited, interest. 

You have asked other counsel this 
morning were they concerned at all with respect to 
the fight between Nelles and the police. And lI 
adopt Mr. Strathy's submission. I don't think it 
is that narrow. However, I will come to that ina 
moment. I would like to respond on behalf of the 
Hines family in this way: we are certainly not 


interested whatsoever in that fight in any direct 
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ye’ 


and substantial manner. 

The fact is that both the police and 
Miss Nelles are represented by extremely able counsel. 
They hardly need the help of any other counsel. So 
our interest in that fight is a very limited interest. 
We are only interested in it to the extent that it 
reflects directly upon and in like regard with respect 


to what was done or not done or what should have been 


done in respect to their investigation of the Hines 


child only, and it seems 
granting standing it has 


because that is the only 


to me that if we are perhaps 
got to be under those ground 


thing that affects the 


very direct interest that I have been talking about. 
If, Mr. Commissioner, you intepret 
the terms of reference, and it is up to you to 
interpret them, very narrowly, then I think that 
certainly the parents and probably the doctors and 
the nurses as well have an extremely tough road to 
hoe in convincing you that they have any interest 
at all let alone a direct and subtantial interest. 
And by direct and narrow I mean if it is your view 
that you are looking at the investigation and 
prosecution as it relates only to the four deaths, 
then I think that is the end of the debate. It is 


finished right there. I have nothing further to say. 
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However, I think, sir, that that would 
be an incorrect interpretation for you to place on 
the terms of reference because it seems to me that 
you can't narrowly read the words in paragraph four. 
You have to give them a broad interpretation and you 
have got to relate them back to the words in the 
preamble, and as I read the pre-amble- there are a numbe 
of phrases, sir, I wish to bring to your attention - 
in the very first circumstance the Attorney General 
or the Lieutenant Governor in Council talk about 
a number of deaths occuring between July lst, 1980 and 
Meraee Slst, L9S1. 

He doesn't talk about Cook, Miller, 


Estrella and Pacsai. He talks about all the deaths, 


all 36 occuring in that time frame. 


THE COMMISSIONER: Didn't we have 
this out, though, when we discussed the extent of 
Phase II as to whether we would go beyond the discharge 
of Susan Nelles in the inquiry, and we decided then 
the deaths of the above mentioned four infants did 
govern. 

MR. TOBIAS: I hope that that was merely 
a collateral point discussed within the context of 
only to what point in time your inquiry goes. 


If I misunderstood, if you took that as 
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because::I think that they help you interpret those 
words. 

Now in particular I have already 
referred to paragraph one. Paragraph two I think 
is very clear in that it says that concern has been 
expressed regarding the functioning of the justice 


system in respect of the instituting and prosecuting 


G-10 : 
EMT/hr 2 being a decision on the whole scope of Phase II - 
3 THE COMMISSIONER: No, no, but obviously 
4 the investigation, the deaths and the prosecution of 
5 charges arising out of deaths of the above mentioned 
. four infants - now that you can still take under 
consideration of course the deaths of the other 
i children. That might well be a matter that one would 
2 be interested in before laying charges arising out of 
9 the deaths of the four infants, but it is only the 
10 four infants that are directly involved in the 
11 circumstances surrounding the institution of criminal 
12 charges. 
13 MR. TOBIAS: Mr. Commissioner, with 
respect I would urge upon you another interpretation 
ee if you will humour me just for another few minutes. 
2 THE COMMISSIONER: All right. 
16 MR. TOBIAS: Because I would rather 
7 deal with all of the things that precede those words 
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F wa ‘tad 
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eusat 
Now he 


of charges in relation to the said deaths. 
can only be referring to the deaths he has already 


referred to in paragraph one which are all the deaths 
Mr. Labow pointed out to you and I think 


that on page one of the terms these are probably the 


key words, that there is a need for the parents of 

the deceased children, and I think it is worthy to 

note’ that he hhas’speci fied’ parents’ -*he separated 
them out of the public domain and thought they were 
worthy of specific mention - for the parents of the 


deceased children and the public as a whole to be 
informed of all available evidence as to the deaths, 
to all 36, and the proceedings 


again referring 
arising therefrom . 

Now those words are interesting. 

Proceedings arising therefrom clearly relates to the 


charges against Susan Nelles which coincidentally it 


is true related only to four infants. 
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But it was all 36 which gave rise to those four 
charges and it was an investigation in a global 
sense of all 36 which led to the delay of those four 
Charges. The fact that similar fact evidence was 
led, with respect to a great number of these infants, 
Hines included, indicates that they had to have been 
part of the investigation, which raises a very 
interesting question: certainly one of the things 
that you are going to be looking at, and I think your 
words wets this morning to Miss Kitely: Is she 
interested in whether or not they should have 
investigated the matter better? Well, there is 
a strong argument to be made, depending on what comes 
out in the evidence, and I have no pre-conceived 
position or notions about it, but there is a strong 
argument to be made that if the investigation had 
been handled differently, if it had been a longer 
investigation, if it had been a more thorough 
investigation, we may very well have had more than 
four charges, With a different result at prosecution. 
So that is clearly one of the questions that you have 
been lookingiat: 

Now, when we get to paragraph four, 
the way I read paragraph four is this: The last four 


words -- 
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THE COMMISSIONER:. Just a minute, Mr. 
Tobias. There may be something about a small room 
that makes it easier for me to see what is going on. 
rE consider “it +s exceedingly poor mannexss for somebody 
to be reading a newspaper in the pviee of argument. 
Obviously the article is so engrossing that -- 
ALY*reqntey Mreetobias* 

MR. TOBIAS: I don't mean to forgive 
the transgression, but ae man probably thinks the 
newspaper is far more interesting than my argument 
and I dare say he is probably right. 

THE COMMISSIONER: I am not prepared 
to pronounce on that mattersat®ally ~“I®was pronouncing 
only on manners and I don't mean that seriously. 

MR. TOBIAS: When we get to the last 
Six words of the above mentioned four incidences 
taking into account everything I have said up until 
now about the specific wording used in the preamble, 
what loam’ saying  is*this:-- I don’ t*think® those®s wards 


are meant to limit or constrict your interpretation 


-of all of the foregoing. I think they are descriptive 


words only, indicating specifically what charges he 
is referring to and clearly they are charges relating 
to those four particular infants, because those were 


the only four charges laid, but to read those words, 
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as indicated, that the scope of your Inquiry is only 
with respect to the investigation of those four 
deaths, which led to the laying of charges, I think 
is to put far too narrow of an interpretation on it, 
because if we are looking at the investigation I say 
that we have to look at the investigation globally, 
otherwise it doesn't make any sense whatsoever. 
You can't dissect part of it out and say that we are 
going to enquire about that particular aspect, but not 
others. 

Because of that I would argue, and this 


is the part of Mr. Labow's submission, that I can't 


in conscience accept. I would argue that theoretically 
all three sets of parents, each and every last one 

of them, have a direct and a substantial interest in 
the questions concerning the investigation of their 
child's death. It would be the easiest thing in the 
world to put them into some sort of hierarchy or 


characterize them. You could say, well, the most 


direct interest is obviously "Miller, Pacsai and 
Estrella"and after that the second most direct interest 
is all of the children wherein similar fact evidence 
was led and somewhere at the tail end you have the 
others. 
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view of those parents whose children did not form the 
substance of the charges and who were not even 
introduced at the preliminary in similar fact evidence. 
Are we telling them they have any less interest in 
knowing what was done, in order to find out how their 
baby died? Perhaps they may, in fact, have the most 
to complain about, because they may, at the end of the 
day, be the ones who are saying "If you had only 
looked, if you had only paid more: attention, if you 
had only been more thorough we would have been part 

of those charges." So I clearly reject any attempt 
whatsoever to somehow distinguish between the groups. 
I think they all have an Wnterese. 

I might also point out, with respect to 
the Hines family, in particular, and having said 
that everyone has got to be treated on the same 
footing and that we shouldn't characterize the familie 
tjhave to, step back from that just for a second. It 
is a small point, but a point that I think is importan 
to make. 

I said earlier that all of the parents 
have a very direct and not an abstract interest and 
how they deal with these institutions in the Peace 
at least the Crown, but we also have to remember part 


of your deliberations, you can't get away from it. 
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You are going to be looking at the Hospital, at’ the 
Hospital Administration, at the doctors, at the 
questions of were they asked to co-operate, did they 
co-operate, did they do everything they could to give 
us a fair chance to find the answers here. 

I would like to remind you, sir, that 
my clients still have a child whose care they entruste 
to that institution on a regular basis. 

THE COMMISSIONER: I know, but that, 
Mr. Tobias, that argument simply isn't available to 
you. I don't know how many patients in the Hospital 
there are now and all of those people would have as 
much interest as your client. 

MR TOBIAS: Lrecocnize that, sir, 
but it is a horrible thing to say really afar is 
an unfortunate and a cruel term of circumstances that 
Ehose people can't come here and ask for standing. 
Thank God their children didn’t die. I would think 
they are ecstatic that they don't have standing. 

THE COMMISSIONER: The point I am 
making on that argument of yours is they have as 
much right of standing as your clients. 

MR. TOBIAS: They fall somewhere in 
between, the abstract interest only and the very 


direct and substantial interest that I have been 
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talking about. You can't say their interest is only 
abstract router t visa tcollateralppoint. flheé«amiemot 
pursuing tits el vthinkei teuseimportant.«that+you ~under= 
stand it and that you understand what I am saying to 
you. 

THE COMMISSIONER: Isn't there a 
difference between Phase I and Phase II? Phase I 
is what happened to their children. They have a 
direct interest and a very particular interest in 
what happened to their children and a question of what 
happens Baten as no more than the interest that any 
victim has in any, if there is a crime, in any crime 
that is committed. 

MR. TOBIAS: Let me approach it this 
way: I think where you err, sir, with great respect, 
is in assuming that all that happened to the child 
was that the child died. Something more than that 
happened to the child. The child died in circum- 
stances where, for one reason or another three years 
down the road, no one has provided an answer, no one 
has provided accountability. That may just be the 
circumstances of the case. It might defy our Lord, 
himself, to answer these questions, however, the point 
is that it may very well be that those who are in 


charge of seeing that perpetrators of wrongful acts 
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are punished may have been errors in judgment, which 
led to that end result. I say that the fact that they 
haven't been given the answers and the fact that no 
one has been brought to justice is as much a part of 
the event as the death itself. I don't think you 

Can Gascingaren tic CWO. 7. =UOn- Ce tnink you Can cut 

it off at saying your interest only goes to whether 

or not your baby was murdered, and that is the end 

of the equations and you have no interest beyond 
that. Surely they have a very direct interest in 
what was done about the fact that the baby was murdere 
Surely that is different than the man in the street. 
That is why in our profession now we are engaged in 

a great debate about the role in the victim -- of the 
victim, rather -- in the justice system and whether 

or not the victim should be able to address the 
tribunal, the. trier of* fact. 

I think there is a distinction there 
and I think that it is exceedingly important for you, 
it is probably more important for you to recognize 
that distinction than for anyone else for this reason: 
Mr. Scott once urged upon you, and I think he was 
entirely right, whether or not your report is a good 
report 1S Only Half of the problem. It may be that 


the very best report that you, with your considerable 
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1 

2 talents are able: to rbring, tovbear, "bub fcigets mot 

3 perceived by the public to be the result of fair and 

4 completely open and full deliberation then, although 
it may be an excellent report, it will all be for 

y n@éught, because it just won't have the -kind of 

¢ public acceptance that every single person in this 

7 room hopes that it will have, and I think that the 

8 difficulty is this. It is very difficult to give 

9 that perception of openness and fairness and stress 

10 these words "Fulness and completeness" if you exclude 

from the eto in Phase II those people who, 
unquestionably were most directly affected by those 

a particular events. 

Fy It is because of the critical nature 

14 of that public perception that we cannot simply afford 

is to say in an open and public forum, well, I am sorry, 

16 we would like to give you the chance to participate, 

17 but time doesn't allow. If I may say a word in your 

18 defence, sir, although I hardly think you need my 
defence, but an awful lot has been said about how 

a long the process has been: "My goodness, it's been 

oe a-year. “Isn?t9that extraordinary? "*)Butvul think what 

at all» too’ often the media andy the’ public forget is how 

22 complex a task it is. In the end the fact that it 

23 went a year may be something very much in your favour. 
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It may have gone on a lot longer had 
you 40st controllers sit, Oranot, conducted i & 4 nathe 
manner in which you have, but I simply don't think 
that we can allow considerations of time and stream- 
lining to shut out these people. I think that is just 
aS important as the point I opened with, sir. 

Thank you. 

THE COMMISSIONER: Thank you. 

Mr. Shanahan. 

MR. SHANAHAN: I'm going to let Mr. 
Shinehoft -- 

THE. COMMISSIONERS. Mr. Shinehofi. 

MR. SHINEHOFT: Mr. Commissioner, I am 
going to alae one or two general comments about 
parents' counsel and then I am going to make a couple 
of specific comments about Kevin Pacsai and the role 
he has played in Phase I and what role he may play 
in Phase II. 

As pointed out by Mr. Labow and Mr. 
Tobias, Ji think it sissimportant that you; look. ata the 
Terms of Reference in the Order-in-Council, at the 
specific wording. I don't want to belabour the 
Polini, butein the third paragraph.~.it. talks, about, 

"Whereas the Government of Ontario is 


of the view that there is a need for 


 salas ac die aan eee aakinces ae | 
.2ie «thew DenaqesT, anbeg 967 es Snagit a + ms 
| i doy) Atel! f eB 


gov ansdt Sa NOXABTMAOD ahr 7 
|  rertenegle mt Ne | 
cai def of-dntop ‘i S.ARAMABE aah, | ee 
| | A ficiaee |. 
| “aoienkte sam. <FavOTeRTMMOSemae ' 
| geen .re06tsapansD . i” -T4ORSULEB , ae | P 
| 4u0ds afudonos Iavsctec’ Owe x0, 900 Skea of trilep | 
| Siquop s skam ot viioy me 4 nag ans feeduos “actos seg | + ; 
| ol sus Sue ‘Leese! wiveaad Juocs oyaamics Skieseds Zo : er 
yl. vero slow a6mieBas 1 seats nt beyeie war oct ; 


0 #esii 32 
J Wehite woded «2% vd gue betniog 2A 
at» os doot dou cane snes tout1. sf 22 tains I ,epcdot 
f ad 26 \iinowgoeni-ss57O oc9 mt synsiaisn Io eerset 
ait apodeted oF Aiew J nob 2 spa kbife ciaeoage 
| :Jueds sdiag 2) ngagpetsq badd oft mt dod .Sndog 
. si ofser00 Yo gusemitevad og anersulW” 


sot beer @ ef exeds. sadz wolv, Jo 


i fan ~ Alen | skh oe a a a a 


10 


rl 
jin ot 
ann 00 TIE 


i 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 8 8 


"the parents of the deceased children 
and the public as a whole to be informe 
of all available evidence, as to their 
deaths and the proceedings arising 
therefrom." 

It would seem to me that if the parents 
were to be informed of that the Lieutenant Governor 
could have put "and the public, the proceedings arisin 
therefrom." 

So both the public and the parents are 
included in the latter part of that sentence and it is 


conjunctive, as opposed to disjunctive. I just point 


that out. It may assist you in interpreting what 


exactly the Order-in-Council meant. 

From a parents' perspective, Mr. 
Commissioner, I think there is a difference between 
your ability to name names and your ability not to 
name names. I mean it in this context: If names were 
named and you indicated that Baby A died, as a result 
of a deliberate overdose of digoxin administered by 
person B, and if the parents felt grieved about the 
situation they could make representations to the 
Attorney General, they could make representations to 
the Police and they would have certain avenues avail- 


able to them, however, but by not naming names they 
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don't have any recourse. 
You are entitled to characterize the 
act as an intentional deliberate overdose of digoxin. 


Some people suggest you could even call it murder. 
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We know that Susan Nelles was arrested and 
discharged at the preliminary hearing. What 
position does that leave the parents in? 
Surely they should be entitled to be involved 
in the investigation as to what happened, 
what went wrong if anything. 

THE COMMISSIONER: I am 
having some trouble with that. The parents, 


it wouldn't make any difference whether I 


name names or not as to what the parents rights 


are. If I were to say that in my view 
some of these children died of a deliberate 
overdose of digoxin, would the parents not 
have a perfect right to say to the Attorney 
General what are you going to do about it? 
MR. SHINEHOFT: I am saying 
on top of that they are entitled to be 
involved in the investigation as to what 
happened, did something go awry, was the 
police investigation properly conducted or 
was it improperly conducted. If you were 
to say,as I have said previously, that a 
certain individual was involved, I take the 
position that the parents would have less 


of an interest to be involved in Phase II than 
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1 
2 if you were not naming names. 
3 THE COMMISSIONER: We are 
4 not going into Phase II, we are not in any 
5 way going into identity of whoever it was, 
‘ we can't do that. 
MR. SHINEHOFT: I appreciate 

é that, but we are going to be involved in the 
8 police investigation and the conduct of the 
9 police and whether it was a proper investigation, 
10 and whether it was not; if something went wrong, 
a4. what went wrong and why it went wrong. That 
12 Mr. Commissioner, as I perceive it, is the 
1 pith and substance of Phase II. I say that 

just as a preliminary matter, I think there 
a is a difference between naming names and not 
1s being able to name names. 
16 Now the four children with 
17 whom Susan Nelles was charged with Murder, 
18 namely Cook, Miller, Estrella and Pacsai, and 
19 again the reference is made in the Order in 
20 Counsel specifically to those four children, 

and at page 2, paragraph 4: 
" To enquire into, determine and 
te report on the circumstances 
23 surrounding the investigation, 
24 
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institution and prosecution 
Of. chargesvarnising .out<o£ 
the deaths of the above- 
mentioned four infants. " 
In that respect I guess my position is a 
little different than the other Counsel save 
and except perhaps my friend Mr. Labow, who 
I did not know until this morning has been 
engaged to represent -- 

THE COMMISSIONER: I'm not 
sure that he,did either. 

MRS SHINEHORT: a. cthe Cook 
family. But here you have four children, four 
deaths which is the critical deaths, if I can 
put it that way, that gave rise to a police 
investigation. My clients were interviewed 
by the police and they may be very well giving 
evidence in Phase II. 

THE COMMISSIONER: There 
is no question whatever if they do give 
evidence that you will represent them at 
that time. 

MR. SHINEHOBT.: .<As «-Lathink 
was fairly point.oukt byeMr «-Strathy,~el think yit 
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evidence that is being introduced, to understand 
or comprehend the way the evidence is aosihia 

in, and then to be catapulted in one day, 

you get phone call your clients are going 

to be here and they are going to give 

evidence. With the greatest of respect I 

adopt that position by Mr. Strathy, I think 
there is a difference between the two. So they 
were interviewed by the police, there is no 
question about it and they may very well be 
called as witnesses. There is no question that 
thatSdeathawas if not the, one of the critical 
deaths that precipitated this whole thing. 

It was the chance meeting between the two 
pathotogistespeDs. Cutzynander'motryingitoethink 
of the name of the pathologist that performed 
the autopsy on Estrella, Mancer I believe his 
name is, where they offhandedly discussed 
digoxin levels and then from there they went 

to Dr. Ellis' office to ascertain the validity 
of the testing methodology, and then from 

Dr. Ellis' office the phone call was made to the 
police, and this is what precipitated the entire 
police: investigation, Mr. Commissioner. So I 


don't have to overstate the importance of Pacsai, 
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I believe you have heard all the evidence and 
you know what this child's involvement has 
been in the proceedings. All I say is two 
things. Disayethnatetirscteot all all parents’ 
Counsel should be granted standing to the 
second Dati, SUL tawould say that my position 
is a little different than the rest of then, 
if you were to consider granting standing 
to only one of the Counsel, and those are 
my submissions. 

THE COMMISSIONER: Thank you. 
Mr. Shanahan? 

MR. SHANAHAN: Yes sir, 
Mr. Commissioner. .I.am aware of a lot that 
has gone before. I might say at the outset, 
Mr. Commissioner, that this issue of standing 
on Phase II that I have -as I think it is 
my responsibility, I have discussed it with 
both of my clients, the Dawson family and the 
Lombardo family too, to have their input here 
so that they would know precisely what my 
submissions would be and my submissions 
would be based upon their real and genuine 
concern in the matter here. 


I might say I have canvassed 
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as best I could in layman's terms what has 
been accomplished in Phase I and what the 
corollary Terms of Reference were in what we 
are heading into in Phase II. 

I would like to say that 
the position I take here today, sir, is 
the position not just taken by myself and 
my own clients, as I represent, sir, their 
direct and implicit instructions with respect 
to what they perceive Phase II will cover 
and what interest they might have in it. 

| Pimigne say ;p¥sir,) )*am 

concerned I suppose on the one side there 
is - there can be drafted an argument here, emotionall 
or intellectually if you°like, as to 
the input the parents should have and why they 
should be here. lémignt “say *ifCitris 
perceived on your part you see a limiting 
factor in that Terms of Reference, the Terms 
of Reference might fairly exclude some 
families. 

If I could really - insofar 
as I have adopted much of what has gone 
before me that I have heard this morning, if 


I might more specifically refer you to the two 
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families that I represent here, sir. Many 
parents here have been made aware of the 
fact there was a Royal Commission going to 
be investigating the number of deaths. Many 
of the families for reasons best known to 
themselves have never participated, and I 
don't know what input they had with the 
police, but many certainly have not seen 
fit to obtain Counsel and instruct. Counsel to be here 
I am sure they have their own personal reasons. 
Both families that I do represent here, sir, 
have been here represented by Counsel through 
Phase I. I might say even before I came on 
the scene quite clearly both the Dawson 
and the Lombardo family fave Béer vitally 
concerned about the things that happened. 

If I may refer you more 
specifically to Mrs. Dawson, it is quite 
clear that the death of the Dawson child caused 
tremendous concern within the Hospital itself, 
and the independent record keeping and note-taking tha 
we have from those times and the communication 
books and ward books, quite clearly set out 
welltinto March? sin fact into July, long before 


March, that in fact there was a concern here with 
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1 

2 the Hospital staff and the doctors about the 

3 child's sudden and unexplainable death. Then, sir, 

4 you have the mother's concern as well. That is 

5 _ indicated inall the evidence from Nurse Nelles 

6 and Trayner here, tremendously concerned, having 

: the wherewithall and insight, or the level 
of suspicion to be concerned that her child 

3 : had not died from natural causes. You have 

9 heard, sir, the evidence that in fact this 

10 was carried through. All agreed she wanted 

11 an outside pathologist and she carried that 

12 through, had a meeting with Dr. Bunt and 

13 accepted Dr. Bunt's evidence, for the sake of 

vy argument here this morning as being a proper 
and more accurate accounting of it. She 

2 mentioned to him her concern about medication. 

* You have this lady as well, sir, attending 

17 from out of town to give evidence here at 

18 this Royal Commission. Again someone chosen 

19 not to be represented and even those that 

20 have been represented have not availed 

= themselves of the opportunity to give any 
evidence here, and, as I say I am sure for 

2 their own reasons. She has come at great 

“3 considerable personal expense, to come here and 
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give her evidence and you heard the evidence 
that she gave. 

lacanvassureryou,asir, if 
1t° is ‘anyslindication Pormany,merit, or in 
any way affects how direct end substantial 
her interest might be, I can assure you, sir, 
she is vitally concerned in the subject matter 
Of Phase II. 

Again, sir, not to be 
casting about here in any way, shape or form 
for people who may not have, come up to standard 
of care or duties or obligations, her 
matter, sir, is to see through once and for 
all to see the events through from A to Z. 

I might say, sir, relating 
it to the Lombardo family, again a family who 
perhaps at the time did not express the 
level of suspicion that Mrs. Dawson expressed 
but certainly a concern harboured in their 
own mind and concern that their child had 
died an unnatural death. That in fact during 
the course of the Nelles enquiry in which they 
took a great interest of their own accord and 
following and then to realize that their child 


as a result of an Order was exhumed. That 
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child was exhumed in the hope of fitting 

it into a similiar pattern of similiar fact 
evidence, and lo and behold for that child 
Nurse Nelles was not present, and that baby 
has died at a very quiet time of the year, and 
in fact there are substantial digoxin readings 


in her system and the tissues. 


Again, sir, people here 


who are very concerned knowing perhaps their 


25 


10 child is the pivotal baby in terms of leading 
11 to the discharge of Nurse Nelles and also 
12 aware of the fact that Nurse Nelles is 
3 discharged and mindful of this Commission 
and anticipating fully in this Commission. 
cs Mr. Scott made, in terms 
15 of his submissions as to the recent Court of 
16 Appeal ruling, he used the metaphor of this 
17 Commission perhaps being a window on events 
18 for the parents here and leading perhaps 
19 ultimately to a source of reconciliation. 
50 These families here, I might say none of my parents, 
none of the families that I act on behalf 
a of, are litigating here or even contemplating 
Si any litigation. This Commission is going to 
23 be the last word for them. What they see and 
24 
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hear through here will be what they have 
to carry forward into the future as to what 
in fact happened to their child and how those 
deaths were investigated. 

if Angiacteaitwissto? be. a 
window on events, not just the events up 
tonthisapoint in®time, which they arewgreatful for and 
they don't feel there has been any undue limitation as 
to how the child died, what then we as 
a society at large and the investigative 
tools we have at our disposal, what society 
at large did to follow-up, especially when 
you say on the suspicion of somebody like 
Mrs. Dawson, they certainly are of concern 
and interested in and wish to participate in 
that discussion of that investigation. I 
might say to emphasize Mr. Scott's position, 
what comes forward will be what they will 
be left with in terms of reaching that ultimate 
conciliation in their own mind to resolving 
that and putting those events behind them once 
and+for ali: 
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with all the difficulties that have ensued 

from it, our having victims as they are 

called, victims having an input into the 
judicial processes. This really, sir, is 

even broader based than the judicial process, 
we are not looking for someone to have a 
sentence that reflects perhaps the degree 

of occurrence and concern in the victim's 

life. We are here simply to investigate 

a broader - the Commission is much more 

broadly based on the rules of evidence and 
what we can hear. Now you are hearing more 
really than a victim, I don't think the parents 
would want to be called victims, at least those 
that Lact tor. We are here tor the 

direct families who had a concern about 

their health, not so much a victim of a crime, 
but the health and the care of the children 

in the custody of the Hospital that is 
committed to that care and those children coming 
to perhaps an untimely death. I am suggesting 
that we won't call them victims, but if 

you wanted to draw a parallel to the type 

of rights and the types of participation the 


victims have within the judicial process and I 
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if 

2 am suggesting to you as well, sir, that the 

3 parents' input here and the presentation and 

4 their presence here. 

5 Finaidvy, sizr,~thes pubdic 

A perception, the perception of their input 
and the public perception of the time this 

: Commission has gone on. With the greatest 

8 of respect, Sire I don't put forward that I 

9 read the public sentiment any differently 

10 than you. In my submission, to you sir, I 

11 don't think at this juncture the Commission 

12 having gone as long as it has, Phase II 

- hopefully being as short as it may well be, 
the public would say that parents of children, 

i specifically the parents if they knew the 

a position of Mrs. Dawson, if they knew the 

16 position of Mr. and Mrs. Lombardo; if they 

Ly knew what they have been through, if they knew 

18 the input they have had; the exhumation on 

19 the one hand and Mrs. Dawson's own suspicions 

20 and carrying them forward. If they knew all 
that we know and were not dependent on the 

Be media of simply what their perception of this 

he Commission was, with the greatest of respect, 

23 sir, I submit to you that they would have no 

24 quibble about saying those sees Ofucomtnat 


25 


hf 
- ; 


| bes oS nit mr oo 


I nee iio soe Onbantr Agrt <i ets 

nok sa ened tis sipsomit, alit xs sfiatels J rob 
tee sat , onl 72 es prot ep gade pil eer 

.ed Liow yam a1 28 made as ented yiiateqer 
newt ide 346 edaossg jant yee Wtuew ottdaq arid 
ett worl yard 2b estravay eile Yilentaiooge 

atit wads yous 21 .anawed » 42M To, gelstqog 
qeis ti  abwadeio 2a bee aM ae foisteon 
york \yate Ti honors reed sive youd Jehw wend 
so rohsematixe sdf hed oval yeas auget oa7 
anoioiqene nwo e'foswsd ,a3M bes aad emo ans 
fie went qeds 21 ,baawied mete polyazeo be 
eft so daebasgeb ton ezew Sas word ow Sait 
eins to woldosossg sted? tatw yigqmse to eibem 
,feeqess 30 daedsexp ad? dgiw aw nclesimme 
on eved bivew vad? tend noy oF dundee Ta tte 


jana a€ Jo etasmay sats pobyse avous efddiep 


eas. | oF lan 


24 


> 


ANGUS, STONEHOUSE & CO. LTD. 103 
TORONTO, ONTARIO 


participated; those hee participated also 
that had some input here, to say to them, yes, 
you can continue forward, and neither in 
terms of time or expense the public would 
object atvall.. ~2 would submit to you, sir, 
quite the converse, if the public knew the facts 
and stood in the shoes of those people whom , 
- represent that in fact what they would say 
is there really is not only emotionally or 
academically .« ovitinecne abstract ,iariright to 
be expanded upon about being here, for them 
to be here and see this matter through 
once and for all that they could put those 
matters behind them, I think the public, sir, 
would be behind it. 

Treyousthinik; s4ry) coat 
the frame of the Terms of Reference are too 
NALLOW: 2 you reel, Sir, that ict 1S) a political 
decision that is required to expand them to 
allow you to permit the parents to be here, 
I ask you sir to seek that political approval 
and that, sir, you do get the authorization to 
allow the parents in this last end stages 
of this Commission to allow the parents to 


be here to see how those citizens that were 
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perhaps murdered, how their deaths were 


investigated and the results that investigation 


led to. 

THE COMMISSIONER: Thank you. 
Miss Thomson, have you anything to say with 
respect, not to your own position, but with 
respect to those others who have applied for 
standing? 

MS. THOMSON: "No, sir, I 
don't think I can assist you any further. 

THE COMMISSIONER: Mr. Brown, 
have you anything further? 

MR. BROWN: “Yes, Lt GO, Sir. 


THE COMMISSIONER: Fine. 
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MR2 BROWN? “Sir; 


105 


in respect to the 


application for standing by the doctors and the 


Registered Nurses 


individual nurses) I would support 


(not the-ASsociation but the 


their application 


for standing to the extent that they be allowed to 


participate when, for example, one of their clients 


is called to testify before this inquiry, and secondly 


if evidence is led 


through another witness, if 


allegations are made through another witness with 


respect to any of the individuals, be they nurses 


OF sdoctors, 


that the counsel for the nurses and the 


counsel for the doctors be entitled to cross-examine 


and to call evidence if necessary with respect to those 


allegations. 
With respect to Mr. 


application on behalf of Mrs. 


Strathy's 


Trayner I suppose on 


that basis I would also have to support it since 


there might well be allegations made and questions 


of reputation involved which would necessitate either 


his cross-examination or examination of his own 


client or the cross-examination of 
With respect to the 
counsel for the parents, we oppose 


for standing. We oppose it not on 


some other witness. 
application by 
their application 


the basis that the 


terms of reference preclude you from considering the 
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investigation of children other than the ones that 
Miss Nelles was charged with. We take the position, 
sir, that the terms of reference should not be soread 
It is very true that you are to look into the 
investigation and the prosecution of Miss Nelles with 
respect to the deaths of four specific children. 
However, sir, during the course of that investigation 
and prosecution other children were considered and 

as Mr. Shanahan has indicated to you one of them, 

the Baby Lombardo, played a very important role 
leading to the discharge of Miss pS | SOnetOne 
certain extent other children will be canvassed and 

I believe the terms of reference support that 
interpretation, sir. 

We oppose the application by the parents 
however, on the basis that they do not have a 
substantial and direct interest in the subject matter 
that requires them to be represented by separate 
counsel. 

We take the position, sir, that their 
interests can be adequately represented by Commission 
Counsel. We acknowledge that the parents of these 
children do stand in a different position to some 
degree from any member of the public’ since some of 


the children may be considered victims of crime. 
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Notwithstanding that we take the 
position, sir, that that interest is not sufficiently 
substantial nor direct to require them to have separate 
representation. We take the position that Commission 
Counsel has a role to play in representing their 
interest. If they have any concerns they can certainly 
make them known to Commission Counsel, and since this 
is really, sir, aiquestion of degree and the exercise 
of your discretion, it is our submission that their 
interest would be adequately represented by Commission 
Counsel and they do not meet the test of substantial 
and direct interest. 

Those, sir, are our submissions on 
Standing. 

THE COMMISSIONER: All right. 

Mr. Percival? 

MR. PERCIVAL: Mr. Commissioner, you 
have expressed certain concerns during the course of 
argument. We share those coficerns. It is your 
decision: we leave it to you, sir. 

THE COMMISSIONER: All right. 

MR. .WYOUNG:\eLfiel) plan to take’ any 
positionwat all it is the position on the various 
parties has been fairly put forward. I think I ought 


to say insofar as Mr. Ortved is concerned that his 
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1 

2 clients, the doctors, that he raised an issue during 

3 his cross-examination of Dr. Bunt which had to deal 

4 really with the responsibility for the deaths becoming 

5 known, on who Jay the responsibility of bringing to 

é light the cibcumstances that existed in the Hospital. 
That was raised by him during his cross-examination. 

; There will be Coroners testifing, and 

8 EOUput pesbluntly;, t1othinkoMricOrtvedysthe thrust 

9 of his cross-examination, was to shift the responsibiliity 

10 for the failure :to identify a problem and to bring it 

11 to the attention of the appropriate police authorities. 

12 £26m the doctors who were there on a day to day basis 

iG at the Hospital onto the Coroners, and that is a 
Matter that I am sure will be pursued during the 

He second Phase to the extent that Coroners or doctors 

ce are testifying,and insofar as it relates to the 

16 investigation that may be circumscribed to some 

17 extent. 

18 Seniisayvythis at thisupoint, what to 

19 the extent that issue may again arise in Phase II 

5G then he may well have m interest in cross-examining 
certain witnesses where that point will be addressed. 

s To that extent I make known that situation now so there 

- is no suggestion at a later point that he has been 

23 prejudical in any way. 
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Other than that I have no position 
with respect to any of the parties who request 
standing. 

THE COMMISSIONER: Mr. Lamek? 

MR. LAMEK: Mr. Commissioner, first 
with respect to something said by my friends, Mr. 
Shanahan and Mr. Tobias, I should like to be plain 
about this that although considerations of time and 
proceeding quickly to an end are properly important 
to you, it should be clear if there is any question 
atclaiilg that ata si knownatotaidls ofeusi that shia 
secondary consideration and very much so, and that 
seusqecne Ae a determination to have a full, fair, 
public hearing with complete rights of audience 
given to everyone who can establish a reasonable 
claim to participate. 

The track record on Phase I I suggest 
can leave no doubt in anyonés mind: doubts as to 
standing, and even I may say as to funding were 
resolved in favour of the inclusion of the parties 
rather than of their exclusion. 

I know that you, sir, will not base 
any decision on standing on considerations of time 
and expediancy, and that should not be a matter of 
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concern to anybody. 
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With respect to Mr. Shanahan's 
Suggestion that perhaps a further amendment to the 
Order in Council be sought to permit participation of 
parents, may I say respectfully I agree with my friend 
‘Mr. Brown that the real obstacle, if there by one 
to the participation of parents, lies not so much in 
the Order in Council as in the Public Inquiries Act 
under which this inquiry is proceeding, and the 
provision in Section 5(1) that in order to have the 
right to participate by the giving of evidence, 
calling and examining and cross-examining witnesses, 
’ someone must first satisfy the Commission that he 
has a substantial and direct interest, and it is on 
that question I think that the question of standing 
of the parents or anyone else falls to be determined. 

May I respond::only to applications 
for standing by four groups? First, the doctors and 
the 39 nurses represented respectively by my friend 
Mr. Ortved and my friend Miss Kitely. In my 
submission each of them has shown an arguable basis 
for standing. There has been some reference in the 
course of submissions to limited standing. 

I don't read the Act as contemplating 
any such kind of standing at all. What the Act does 


contemplate and what in my submission it is essential 
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to bear in mind is that there be a careful definition 
of the direct and substantial interest that standing 
is designed to protect, and a firm resolve on the part 
of the counsel for those groups, and on your part, 
sir, to restrict participation to that interest as 
defined. 

I don't mean to be offensive, believe 
me, but I confess that I have wondered from time to 
time during Phase I whether Nurses Nélles and Trayner 
were represented at least in part by MiSS Kitely and 
her partners. The course of her questions has’ = led 
I think to the kind of questions you put to her 
this morning. 

It is essential in my submission that 

it be clear from the outset of Phase II and that there 
be riocarous adherence throughout Phase II to the 
principle that a grant of standing toa particular 
interest is not a mandate for a roving Commission to 
explore any and every piece of evidence however 
remote that evidence may be from the particular interesjt 
for which the standing was granted. 

Sub ject tovtheat 6 sim ita smy 
submission that my friends Mr. Ortved and Miss Kitely 
have made a reasonable case for standing for the 


individual and doctors and nurses they respectively 
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represent. 

With respect to the application for 
standing for the Registered Nurses Association of 
Ontario I confess that I, sir, do not see that the 
Association has a direct and substantial interest 
in the subject matter of Phase II. 

My friendMiss.Kitely says that the 
nurses were involved in the investigation and therefore 
the collectivity of nurses should have some standing 
here. With great respect I cannot follow that. 

| If I as a lawyer were present in Court 
when my lawyer colleagues and opponents were 
unfortunate enough to be present when some unpleasant 
demonstration or violence broke out, I would be involve 
in that too, and I would be involved if I were present 
in a place where lawyers are present. I might be 
injured. I might be interviewed by investigators. 
I might be called as a witness in some prosecution 
or proceeding. I might be happy or unhappy with the 
treatment that I received in that process.:; I might 
be content or I might be resentful of. that. I simply 
cannot see that it be a matter of professional interest 
for the Law Society. 

In short, sir, I simply don't see that 
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understand it, of the Association, arise in Phase II. 
I was never sure that they properly arose in Phase I 
but I feel strongly that they do not in Phase II, 
and therefore in my submission no basis has been 
shown for the granting of standing for the Association 
in Phase II. 

Finally, with respect to the parents, 
sir, it is a very difficult matter because we all 
must have - 


THE COMMISSIONER: You said finally? 


.I don't think you dealt with Mrs. Trayner. 


MR. LAMEK: No, I don't propose to 


make any submission with respect to that, sir. 


With respect to the parents it is 


a very difficult question because we all must have - 


indeed we all do have - the keenest simpathy with 
the position of the parents with relation to this 
whole process. 

I confess to having very great difficult 
with the proposition that the parents! interest in 
law @nforcement and the administration of justice even 
in cases which affectedtheir children or arose out of 


Matters affecting their children is in any way 


different from that of the public at large. 
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2 I concede that they are interested in 
S) what happened. I concede that they are intensely 

4 and keenly interested in what happened. In my 

5 submission to be interested in what happened is not 

A what is contemplated by the Act which calls for an 

interest, substantial and direct, in the subject 

: matter of the inquiry. 

8 In Phase I I happen to believe that 

9 it was legitimately recognized that the parents of 

10 Baby X had an interest more acute and different from 
11 the interest of anyone else in the world in knowing 
12 what happened to Baby X; how and by what means that 
e child came to its death . Whether the police did 

a proper adequate job of investigating the death, 

* whether their search led them in the correct direction, 
ue whether the prosecution was properly conducted, 

16 whether it ever should have been conducted at all, 

17 are matters of great public concern. But I am 

18 obliged to say, sir, I don't see the special position 


of parents with respect to those matters and therefore 
in my submission the applications of . Counsel on 
behalf of parents for standing in Phase II should be 
rejected. 

THE COMMISSIONER: All right. Thank 
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J=-11 
I witl reserve the matter and I will make a ruling on 
it at least by early next week. 
I want now to read a statement with 
regard to the application to hear argument in Phase 
I in camera. 
As has been stated this matter has been 
released to counsel because it is important to 
counsel to know how they are to prepare their argument. 
I want to make clear the reasons for reaching the 
conclusion that I have reached and in this public 


inquiry to make those reasons public. 
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counsel for another nurse, but if such evidence is 
to be received Mr. Brown asks that it be in public. 
Counsel for the R.N.A.O. and many 
other nurses takes no position on either issue. All 
other counsel who participated in the argument oppose 
both proposals. 
I can shortly dispose of Mr. Thomson's 


motion. As I have said, I am required to find out and 


1 
K 2 ; 
D7 Cr We are shortly to proceed to argument 
3 in Phase I. Mr. Hunt for the Attorney General asks 
2 that part of “that argument be heard’ in camera. The 
5 circumstances are as follows: 
6 Phase I is an investigation into 
7 "How and by what means" 36 children, who died in the 
‘ Hospital for Sick Children, came to their deaths. 
The Court of Appeal has ruled that in my Report I 
: may not, if I should find that the cause of death 
10 was an overdose of digoxin, identify the administrator. 
11 The argument that Mr. Hunt seeks to 
{9 have in camera is that which relates to the identity 
13 of the administrator. 
14 Mr. Thomson, counsel for one nurse, 
1 supports him and goes further; he argues that no 
argument should be received at all which relates to 
e identity. In this he is supported by Mr. Brown, 
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report on how these children died and the evidence 
of identity has been received at least partly to that 
end. 

It may help to characterize the deaths, 
i.e. whether they were the result fi digoxin poisoning 
or not and if the former, may determine whether that 
poisoning was accidental or deliberate. I may not 
accept the argument, but it is at least arguable and 
must be received. 

Mr. Hunt's motion stems from the concer 
felt by all of us - the desire to avoid in this very 
public Inquiry needless damage to individual 
reputations. 

While some of the evidence may have 
already pointed in a certain direction, counsel may 
in argument focus that evidence more precisely upon 
one or more persons with a view to showing that the 
presence of that person or persons at the critical 
time of each death demonstrates a pattern fromewhich 
an inference of digoxin poisoning can be drawn. 

It is very tempting to accept the 
proposal. The media will understandably report every 
allegation made against every individual person and 
the public may treat those allegations as fact. 


Whether they do or not, the very real danger can be 
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avoided completely by in camera hearings. 

Notwithstanding the great potential 
advantage, I have come after much reflection to the 
conclusion that I must reject the proposal. 

First and foremost, this is a public 
inquiry. The Attorney General upon the introduction 
of the Order-in-Council establishing the Commission 
stated to the Legislature: 

",..we are of the ade thetea uli pupils 

inquiry is the only method available to 

ensure a full public airing of all the 
facts referred to in the Terms of 

Reference. 

The deaths, the legal proceedings which 

follow the deaths and the subsequent 

enquiries and investigations, some of 
which have. not been made public, have 
left unanswered questions of great 
public concern. 

It is in the interests of the parents of 

the children, the dedicated personnel 

at the Hospital for Sick Children, and 
the administration of justice generally 
that the many issues raised, to the 


extent that it is humanly possible, be 
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iit 
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1 
4 2 Tdealtuwithtin agpublic forum." 

3 The Public Inquiries Act provides as 

4 follows: 
"All hearings on an inquiry are open to 

2 the public except where the Commission 

g conducting the inquiry is of the opinio 

7 that; 

8 (a) be 

9 ( (b) Intimate financial or personal 

10 matters or other matters may be 

r disclosed at the hearing that are of 

| such a nature, having regard to the 

i circumstances, that the desirability of 

3 avoiding disclosure thereof in the 

14 interest of any person affected or in 

15 the public interest outweighs the 

16 desirability of adhering to the principle 

17 that hearings be open to the public, 

18 In which case the Commission may hold 
the hearing conceming any such matters 


in camera." 

That appears to give me authority to 
hold in camera’ «sessions; but clearly the onus is 
upon those who seek to have them, and I cannot find 


the onus satisfied in these circumstances. 
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The Commission has not received any 
evidence in camera (although some argument as to the 
reception of evidence has so been conducted), and 
inevitably the public conception of the integrity of 
the Commission will be adversely affected if we now 
retreat behind closed doors to discuss the validity 
and importance of that evidence. 

I may be restricted somewhat in what 
I can say in my Report, as to the manner in which I 
reached my conclusions, but if the argument leading 
up to the Report 1s not open to the public, their 
opportunity to judge the validity of those Seinen 
will be seriously hampered and many members of the 
public mi ane for that reason reject those conclusions 
OuUc OL and. 

| I read my instructions at the beginning 
as dictating that all proceedings of this Commission 
had to be public. There have been some unfortunate 
consequences of that decision and I regret them. I 
can only say that the consequences of the opposite 
decision would have been worse. 

There is another reason, and not so 
important, for rejecting the motion and that is its 
ampracticability. Each counsel would have to arrange 


his argument so that he could give part of it in public 
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1 
6 a AnOMDart, Cf lteine private. Some of it would be very 
3 difficult to classify in advance and there would 
4 necessarily be a long separation of the two parts unless 
5 we were prepared with each counsel to move in and out 
6 of camera, a most disruptive process. These problems 
7 have been overcome with great co-operation from all 
counsel which I am sure would have been forthcoming 
: notwithstanding the opposition of the vast majority to 
the proposal. 
10 


Nevertheless, the argument would have 


big consequence. 

While I reject the proposal, it does 
not of course mean that counsel are totally free to 

‘ say anything to relating to an alleged administrator 

of poison. Counsel will appreciate that every part 
of their argument must relate to something I can 
report upon and that generally is the cause of death. 
Counsel should bear that in mind in the course of 
preparation and delivery of argument. I shall try 
to be vigilant and I hope that counsel for the persons 
affected will take timely objection when there is 
a transgression. 

Finally, I have a word of advice which 


11 become much more complicated and might have suffered 
I trust will not be misunderstood or resented. Counsel 
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must, of course, act in the interests of their clients 
but there is never any merit - with me at least - in 
overstatement. Here, because of the very public 
nature of the case, extravagant language should be 
meticulously avoided. It will do no good for the cause 
of counsel's client: it may do great harm to the 
reputation of parties and indeed to the Commission 
Lese li: 

We will rise until 2:15 and we will 


start the argument on Phase I. 


---Luncheon adjournment at 12:45 p.m. 
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--- Upon Resuming 

THE COMMISSIONER: Yes, 
Mr. Lamek. 

MR. LAMEK: Mr. Commissioner, 
before we finally get to argument on Phase I 
there are a couple of matters of evidence on 
Phase I, if I may. 

Sometime ago, a couple of weeks 
ago, Mr. Tobias and I spoke to Dr. DeSa, who 
you will remember is the author of the death 
report which was part of the Atlanta Study on 
Pathology and sought clarification of one paragraph 
in his#report.. Hesgavetus thatmclariftication 


on the telephone and undertook to write, 


_ setting itout in a letter which he did. I have 


circulated that letter to all Counsel with a 
request that anyone let me know if they had 
any difficulty about the letter being filed 
as an Exhibit. I have heard from no one. I 
ask that I tender that, the letter of May llth 
from Dr. DeSa to me as the next Exhibit. 
THE COMMISSIONER: 421. 
--- EXHIBIT NO. 421: Letter from Dr. DeSa. 
MR. LAMEK: I give no undertaking 
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! 
Z Phase I. I suspect it may be. You some time 
3 ago, sir, asked that the Coroner's investigation 
4 statements, which had not previously been filed, 
5 be now filed, and again they have been 
6 accumulated into a bundle and copies have 
: been distributed to all Counsel and I ask, 
please, that that bundle be marked as the next 
® Exhibit. 
9 THE COMMISSIONER: That will 
10 be 422. 
11 ~s-e EXHIBIT NOs 422: Coroner's investigation 
statements. 
12 
13 MR. LAMEK: I am told by 
+ Ms. Cronk that we are still missing some 
of these investigation statements. When they 
‘8 become available, again we will furnish them 
16 to Counsel and tender them. 
17 THE COMMISSIONER: Thank you. 
18 What was the previous one? Do you remember 
19 the number? 
20 MR. LAMEK: 150. 
¥ THE COMMISSIONER: There is 
a distinction. I can't remember it. We had 
a an Exhibit 150. These were the ones in the 
23 ordinaryecourses/150,.<andj 422-will be,theyones -- 
24 
25 
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MR. LAMEK: None of us can 
now remember, sir, why they came in two bundles 
in that way. 

THE COMMISSIONER: I think 
it was because, and I could be wrong, but I 
tiinkerr -yYOuUrLOok at=tnem your wLlit 1ind chat 
Exhibit 150 were all ones which were 
reported to occur in the ordinary event. 

MR. LAMEK: Yes. 

THE COMMISSIONER: And the 
ones in 422 are ones that I think may have 
been either in the course of the preliminary 
enquiry or after it was over or something 
of that nature. Some day you can find that 
OWe TOreis, COULG YOu, Mr. Hunt: 

MR> HUNT:s’? Yes, Iwill. 

THE COMMISSIONER: <-- What 
the reason was. That I think will be the 
answer. 422 for the second bundle of 
Coroner's investigation statements. 

ARGUMENT BY MR. LAMEK 

MR. LAMEK: Mr. Commissioner, 
on June 21st, 1983, I made an opening statement 
in which I outlined the course that I proposed 


to follow in adducing evidence in Phase I of 
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1 
2 YOUr{enquirysenetttell you,osifziait waspa 
3 salutory experience as these exercises often 
4 are and I recently went back to remind myself 
5 what I had then said. I would be grateful if 
: you and if everyone else in this room refrain from doin 
that and if enthusiasm cannot be restrained 
: then I would be grateful if people would 
8 refrain from reminding me of some of the 
9 things that I said. 
10 Certainly the naivety of 
11 my optimism in predicting that the medical 
12 evidence might be completed by the end of 
13 July last year was very quickly exposed on 
Mr. Cimbura, the very first witness, who spent 
* the first week in the witness box giving 
= basic evidence about doing digoxin assay 
16 techniques. In my own defense I can only 
17 say that I had heard someone, who I will 
18 not name, express the view that the entire 
19 enquiry will be completed in six months, and 
20 guided by-- 
THE COMMISSIONER: The first 
a time in my life that I agree with the Court 
ae of Appeal. 
23 MR. LAMEK: --guided by my 
24 
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unfailing respect for the opinions of members 
of the Court of Appeal, I was proceeding 
on June 21st, 1983 on the assumption that 
that schedule was attainable and it was not 
to be the last time my faith in curial 
infallibility was shaken since that time. 
In other respects though, sir, 
the observations that I made a year ago 
proved a little more accurate and I hope at 
least I lived up to some of them. 
In the peroration of that 
opening statement I said this, and it is 
found at pages 41 and 42 of volume l. I 
said: 
" Mr. Commissioner, you are 
embarking upon an enquiry 
of enormous complexity. One 
cannot say where all this 
evidence may lead, and 
despite all the work that 
has been done today by others 
and despite all the publicity 
that's attended the events 
which are the subject matter 


x 


of the Commission, one can 
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have no preconceptions of 
where this trail of evidence 
will end. 
From what I know of the evidence 
that we are likely to hear, 
I have to say that I approach 
these matters in an attitude 
of puzzlement. I can only 
say that I intend to bring 
before you, sir, all 
relevant and available 
evidence to assist you to 
determine and to assist the 
people of this Province to 
understand what happened at 
the Hospital for Sick Children 
and what happened in the 
investigation of those events 
and in the prosecution of 
Miss Nelles. " 
I make no apology whatsoever for having described 
the Enquiry as one of enormous complexity. 
Miss Cronk and I, with the 
unfailing support and assistance of commission 


staff have, indeed, attempted over the course of 
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1 
é 11 months, to place all available relevant 
3 evidence before you. Over the next couple 
4 of days Miss Cronk and I will deal with 
5 much of that evidence, but before I turn 
P to any of it, sir, I hope I may be permitted 
to say a couple of things about the manner 
i and the atmosphere in which this enquiry 
: has been conducted. 
9 We all recognized from the 
10 very beginning that the task that we were 
11 about was one in which there was the most 
12 intense public interest and was one which 
13 could profoundly affect the lives of people 
and of institutions. Perhaps uppermost in 
a all of our minds was the anguish of the parents, 
- whose children had died, and who wanted, indeed 
16 needed to know, how and by what means they 
17 had ated We were conscious too of the 
18 concerns at and about the Hospital for Sick 
19 Children, the concerns of the medical nursing 
20 and administrative staff of the Hospital, who 
had lived and worked with the question of what, 
a indeed, had happened on the cardiology wards over 
te the period from the summer of 1980 until March 
23 of 1981 and had done so in the unrelenting light 
24 
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of success of investigations and public 

questioning, and we were conscious too of 
the concerns of the public whose confidence 
and pride in a great hospital appeared to 


have been badly shaken. 
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We were also at that time very aware 

that if the evidence should lead to the conclusion 
that some:of the baby deaths were attributable to 
foul play, the consequences of anyone found to have 
been involved in such deaths were extremely grave. 
But in short, although we may have embarked on Phase I, 
Sir, without any true appreciation of the magnitude of 
the task we were under no illusion about its importance 
or its sensitivity. 


In the performance of the task choices 


had to be made from time to time between competing 


‘interests, and choices of that kind where the interest 


of one party was subordinated to another interest can 
never by their nature be acceptable to everyone. Those 
whose interests are subordinated feel aggrieved, and 
the public on the basis of more or less complete 
information forms a judgment commending or condemning 
the choice. I do hope though that to all who have 

been intimately involved in the proceedings of this 
Royal Commission, whether as parties or as counsel or 
as regular representatives of the news media, this much 
at least is clear, that at no time have the rights, 

the legitimate interests or the reasonable expectations 


of any person or group been treated lightly ina 


cavalier fashion or without respect for consideration. 
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INsayectiat, BSit NOC De any. SDLLT tL OL 
self congratulation or by way of defence or accol@sia, 
but I know that you, sir, have never given anything 
but the most anxious consideration to the resolution 
of any conflict between clashing interests in these 
proceedings. 

So far as concerns Miss Cronk and 
eee we have attempted openly to disclose in 
advance to each witness and to his or her counsel 
any information in our possession which might be 
damaging to or might call for an explanation from 
that witness. 

iL iknowechat according, to our likes 
we have struggled to be fair to everyone, and I 
suppose that knowledge should be enough and to be 
comfortable to say of the poet: "That one's strength 
is the strength of 10 because one's heart is pure". 

I am compelled to say that I have been from time to 
time stunned by accusations that we have been con- 
ducting a"witch hunt" in these proceedings. That is 
the word that has been used and it has a fine emotive 
ring Of outrage to it.) l reject 1b, utterly and, 1 
reject this suggestion that these proceedings have 
been callously stage managed so as to direct attention 


unfairly to particular persons or groups. Miss Cronk 
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1 

3 2 and I have not created evidence, we have dug for it 
3 and we have adduced it openly exposing it to cross- 
4 examination by all in the hope that with whatever 
5 substance it may have when it emerges from that 

process it may prove of some assistance to you in 

: VOUrPaLTrLeuLle task: 
: I regret profoundly what has gone on 
8 here should have been seen by some as unfair or un- 
9 feeling. If I have said or done anything to feed 


that perception I regret that even more. I can only 
Say it had never been the intention of anyone concerned 
with this Commission to speak, to act unfairly or to 
create any impression of unfairness. 

I referred a moment ago, Sir, to the 
information which has been available to the public 
and that leads me to say something which I believe 
needs to be said about the way in which the news 
media have covered this very complex matter. Beyond 
question this has been the most complex matter. 
Beyond question this has been the most public public inquiry 
ever held in this country. Since the day we began 
over a year ago there have been virtually daily 
reportes;, MN print; on radio and on television of our 
proceedings. 
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at our hearings has been regarded’ as a major departure 
inn tiisizjirisdiction, although it was not entirely 
novel as you,sir, know from Mississauga. It was 
nonetheless regarded as an experiment. It would not 
be appropriate for me to comment on the broadcast 

use that has been made of the video tapes made here, 
but I can I believe I should say that in my view the 
in-hearing room presence of cameras and audio tape 
recorders! has tnot.beéen andisruptive on destructive 
element here. There have been occasional complaints 
that one or another counsel has been playing to what 
Mr. Roland in a happy tone of phrase called the, 
"Electronic jury", whether the complaints were 
justified is not for me to say but I am not persuaded 
that the propensity to play to the news media is 


either heightened or reduced by the particular news 


media audio or video which happens to be in attendance. 


I hope that no witness has felt 


intimidated by the thought of being on camera. To give 


evidence at all must be an extremely stressful 
experience as perhaps we lawyers with our long 
familiarity with the process are too prone to forget. 
For some of the witnesses who. appeared here the 
experience must have been extremely gruelling and I 


hope sincerely that the emotional wear and tear 
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on those witnesses was not aggravated by the presence 
of cameras. 

So far as concern of the content of 
news reporting I say only this, Sir’, that eakthough I 
have on two occasions voiced complaints about press 
comments which were based on blatantly wrong information. 
I believe that this Commission and the public have been 
generally well served by balanced responsible 
reporting particularly by those who have expended the 
resources, the time and the effort to follow closely 
a long and very complicated story. 

Now, Mr. Commissioner, as you have 
observed in another context, the interests represented 
before you in these proceedings are many and varied. 
The potential for clash and conflict has been present 
throughout. Indeed whenever this number of lawyers 
is contained at close quarters for an extended period 
of time one must expect occasional irritability, 
heated exchanges and confrontation. $ 

One of the truly remarkable and 
gratifying aspects of these proceedings has been the 
infrequency of such incidents. Counsel have not 
always agreed with you, or you with them, or they 
with each other, and that is as it must be in the 


system under which we operate, but the very high level 
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of mutual respect which has prevailed is in my 
submission certainly worthy of note. 

It is not my purpose to embarrass 
or to flatter you, Mr. Commissioner, but even ina 
public inquiry counsel is permitted occasionally to 
Say nice things about his client. I say that the 
almost total absence of acrimony from these pro- 
ceedings is in very large part a product anda 
reflection of the patient good humour with which you 
have conducted this Inquiry. It has been on your part 
a palpable desire of reason and fairness and it has 
influenced.all of us. 

While I refer to counsel who have 
been involved here I want to take this opportunity 
please to record publicly my very sincere appreciation 
for the openess and co-operation of all counsel. 

Miss Cronk and I have never been 
refused any information that we requested. Every 
effort has been made to make clients and witnesses 
available to us for interview and preparation and 
our task in the whole of this long process has been 
made vastly easier by the helpfulness of counsel. 

The interests represented by counsel 
here are indeed disparate, and no less disparate are 


the personalities and the styles and the objectives 
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1 
2 of counsel. For all that I want to say, sir, because 
3 upon the completion of Phase I _argument this entire group 
i f counsel will never come together again. I want to 
say that I am indeed grateful to all counsel for 
2 their co-operation and to say that working with them 
6 has been a very pleasurable experience. 
7 Over the course of Phase I hearings, 
8 sir, occupying some 147 days, we have heard from 5l 
9 witnesses. Of those witnesses 18 were physicians who 
10 were at the Hospital for Sick Children during the 
epidemic period so-called, and of those 18 five were 
3 staff cardiologists, four were pathologists, two were 
i clincial pharmacologists, others were residents and 
13 we heard ee from Dr. Carver and Dr. Bain respectively, 
14 the current and the former Chief of Paediatrics. 
15 | We have also heard from five physicians 
16 not connected with the Hospital for Sick Children, 
7 Doctors Fay, Hastreiter, Kauffman, Mirkin and 
Seccombe; from ee oem ate with the Hospital; 
BS from four epidemiologists and a statistician; from 
as 14 members of the Hospital nursing staff during the 
a epidemic period; three parents and from Mr. Cimbura 
21 the Centre for Forensic Sciences; Dr. Bunt a coroner; 
22 Dr. Magee a nursing expert; and Dr. Gilmour-Bryson a 
23 medievalist, a computer user and compiler of statistics 
24 
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and a consultant to the Commission. 

We have had crash courses, even in 
the case of Dr. Rowe's evidence an extended emersion 
course in a number of more or less archeaeon discipline 
cardiology, biochemistry, toxicology 
and pharmacogenetics, resuscitation procedures, 
nursing practices and procedures and epidemiologic 
methods. 

In each of these areas we have all 
reached the stage where we recognize most of the 
words and we can occasionally pronounce them 
correctly, and even though less frequently use them 
Correctly. 

For much of the time, and particularly 
in the early weeks of our hearings we were all toiling 
up a very steep learning curve and this has been one 
of those cases, sir, where the factual evidence as 
to who did what and when, and who saw what and when, 
can only make sense in the context of an acquired 
store of medical and scientific information. But 
all of that evidence is now before you and the time 
has come to attemptto sift the truly relevant from the 
less relevant or irrelevant, and to stitch the relevant 
evidence into a picture of what if anything occurred 


on the cardiology wards of this remarkable Hospital in 
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the nine month period which began June 30th, 1980. 

In preparation for making submissions 
to you Miss Cronk and I have decided with,I hope your 
leave, to divide matters between us.and after I have 
made certain submissions of a general nature I shall 
ask you to hear Miss Cronk who will review and make 
submissions with respect to the evidence about 
digoxin. She will deal with among other things the 
biochemical evidence as to assay techniques, including 
the evidence about substance X; pharmacological 
evidence as to the action of the drug, its distribution 
within the body; the significance of particular levels 
of concentrations of the drug in serum and tissue; 
the problems of interpretation of serum in tissue 
concentrations; complications of ante or post mortem 
sampling, the post mortem multiplier effect in fresh 
and fixed and exhumed tissues. We will deal with the 
toxicological evidence and the evidence of the 
clinical pharmacologists as to dosage size and time 
and route of administration that are compatible with 
the concentrations recorded in certain of the children 
whose deaths are under review. 

When Miss Cronk has dealt with that 
material I propose then to review the evidence,medical, 


pharmacological and circumstantial as to each of the 
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2 36 children and to make submissions as to the 

3 conclusions that may be reached as to how and by what 

4 means each of those children died. I would hope, I 

5 hope I have learned to be a little more realistic in 

f my estimates than I was a year ago. I would hope the 
submissions of Miss Cronk and myself should be 

y completed on Wednesday or perhaps Thursday morning. 

8 Now, Mr. Commissioner, in considering 

9 what might be helpful to you as you prepare to report 


on how and by what means the children came to their 
deaths on these wards in the nine month period under 
review, I concluded that the appropriate starting 
point was to construct and outline chronology with 
some comment as I went along. Chronology of course 
is frequently of assistance towards an understanding 
of a chain in events, but 1f ‘it is to be helpful a 
chronology I suggest has to do more than list the 
sequence of events in the order in which they happened. 
The spacing of events is also very important. The 
period in which nothing occurred, and I say a very 
great deal about events which followed each other in 
rapid succession. 

For example, one period of time in 
the epidemic period when very little happened and it 


was sort of a peaking period of time, one period of 
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time when very little happened in the way of baby 
deaths was the daily recurring period between 8:00 a.m. 
and midnight. Now certainly some children died in 

that part of the day or evening, and I will refer to 
them later. In certain cases they were children whose 
sequence of terminal events had started prior to 8:00 
a.m. and in some few cases they were children who 
declined and died during the day and early evening, 

but deaths in the period from 8:00 a.m. until midnight 


were really very much the exception in the epidemic. 
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And it may be that to discern what was causing the 
deaths to occur in the night time hours, it is helpful 
to ask why more children did not die during the day 
time hours. 

Similiarly it may be significant that 
deaths did not occur in a regularly spaced pattern over 
the epidemic period. I will get into this in more 

& 
detail later, sir. You will recall I know that July 
and August saw a lot of deaths. The death rate 
declined very substantially during the fall and 
early winter, and then soared in December and dropped 
off again in January, built up a little in February 


and reached unprecedented heights in March. 


It may be that if one can't find an 


explanation for the troughs in that sequence one might 


better understand why the peaks occurred. 

The third example of what I mean, 
although this is more situational than chronilogical, 
is the observation of the 33 of the 36 deaths in the 
epidemic period one or more members of a single 
nursing team were on duty at the time of death or at 
the time of the onset of critical symptoms. 

THE COMMISSIONER: I thought the 
figure was 35. I may be wrong. 


MR. LAMEK: I believe there were three 
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: for which no member of the team was on duty and they 
3 were Floryn, Heyworth and Leith. 
4 THE COMMISSIONER: I don't think that 
5 is correct. I may be wrong. I thought members of 
6 the team were present for all of them except Leith. 
In that I may be wrong. 
; Are you saying Heyworth and Floryn - 
e MR. LAMEK: And Leith I believe were 
9 the three. 
10 THE COMMISSIONER: Well at the onset of 
11 critical symptoms I understand that Susan Nelles and 
12 Sui Scott, Marianna Christie and Janet Brownless were 
13 all present. I am now looking at Laurette Heyworth , 
Who was the other one besides David Leith? 
‘ MR. LAMEK: Floryn. 
* THE COMMISSIONER: Well, I believe 
16 that Susan Nelles, Sui Scott and Marianna Christie 
17 were all present. 
18 MR. LAMEK: Mr. Commissioner, I can 
19 check 1t. It is not Vital for my present purpose but 
20 I will check it and get the information absolutely 
ELrQue cor VOU. 
21 
THE COMMISSIONER: They weren't present 
i at the time of death. 
se MR. LAMEK: At the time of death, yes. 
24 
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THE COMMISSIONER: . Because Floryn, 
the last one - you may be right. At any rate that 
was the information that I had whether it is true 
or not. Anyway, you have an ally in Miss Cecchetto 
so perhaps you will prove me wrong. 

MR. LAMEK: We will find the truth. 
Whether it be right or wrong. 

THE COMMISSIONER: All right. 

MR. LAMEK: The point I think was this, 
Mr. Commissioner: for ee two years it has been 
observed that a strong association existed between 
so many of. the deaths and one or more members of one 
nursing team. That has been known for a long time now. 


But in attempting to determine whether the deaths 


were natural or accidental again it may be instructive 


to ask why so very, very few deaths occured in nine 
months in the presence of any other teams. 

One would have thought if the deaths 
were entirely natural that there would have been a 
more random distribution among different nursing teams. 
It is not so much that one team was present for many 
deaths = that is important - it is deaths did not 
occur in the absence of that team which is perhaps of 
at least equal significance in attempting to decide 


whether deaths are natural or not natural. 
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Mr. Percival has established in the 
course of his cross-examinations the exposure of 
patients to the one nursing team was 25 per cent.It was 
one of four teams. Indeed the exposure to tHe team 
at night was only 12% per cent. It spent half of 
its time working the day shift. I will say more about 
this later, but I suggest, Mr. Commissioner, it is 


evidence that you can properly consider when weighing 


9| the liklihood that deaths occured naturally or by accident. 


Let me come then to an outline 
chronology and it reports to be no more than that, 
Sari: 

Etakerie as’ a starting point. 


January ist; 1979, and in that regard’ I refer to 


Exhibit 34 which is one of the charts prepared by 


Dr. etme ue tecvcon of on-+ward deaths cae each of five 
nine month periods. 

You will see, sir, the first of those 
periods begins January lst, 1979. Now that chart is 
in raw numbers of deaths. It is not expressed in 
terms of death rate per number of patients, patient 
days. Raw numbers to the extent of their value 
do show that for the four nine month periods recorded 
Other than the-epidemic period the number of deaths 


range between one and seven, and in the two nine month 
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1 

Bs periods which preceded the epidemic period, deaths 

3 On ward were five and six respectively. 

4 That I suggest is corroborative of 

5 Dr. Rowe's evidence which is found in Volume 10, 
page 1727, beginning at line 20. I don't ask you to 

: turn =to it, sir. I think I can reasonably summarize 

: it. Corroborative of Dr. Rowe's evidence that 

8 relatively few patients died on the cardiology ward 

9 itself. 

10 Cardiology patients tend to die in 

11 the operating room or in the I.C.U., either being in 

12 the I.C.U.: after surgery or sent to the I.C.U. because 
their condition on the ward has deteriorated, but 

" only comparatively rarely did a patient die on the 

al ward was Dr. Rowe's evidence. And the numbers 

15 disclosel that Dr. Gilmour -Bryson's chart is indicative 

16 of that for those earlier periods: five and six 

a7 deaths in two nine month periods. 

18 . When the raw numbers are translated 

19 into mortality rates as they were by the authors of th 

As Atlanta Report (that, of course, sir, is Exhibit 324, 
and in particular I am looking at page 50; take figure 3) 

7 there the authors of the report in order to provide a 

42 true comparison, three month period to three month 

23 period, expressed the deaths in terms of mortality 
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rates, and the rate as stated at the left hand side of 
the chart, deaths per 10,000 patient days, and they 
with the three month period starting in 1976, were 
recording mortality rates over three month periods 
ranging from one to four right up until the epidemic 
period. 

Indeed it is interesting to note both fro 
table 3 to the Atlanta Reportand from the text itself, 
page 6 that the mortality rate did not change materiall 
in the three months immediately following the move 
from Ward 5A to Wards 4AB. There was not an immediate 
effect on mortality rates when the Service moved to 
its new quarters on the fourth floor with the larger 


number of overall beds and the larger number of 


patients. 

Although expressed in different units 
the information produced by Atlanta, page 50 and cate 3 
is clearly consistent with that produced by Dr. 
Gilmour-Bryson; again corroborative of Dr. Rowe's 
observation as to the relative infrequency of deaths 
on the cardiology ward. In my submission those 
statistics provide a base line or bench mark against 
which the events of the epidemic period may properly 
be measured. 


On April lst, 1980, the cardiology 
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2 sexvice WaS removed to new quarters on the fourth floor. 

3 The aggregate number of beds was increased from 38 

4 to 42,and in particular the number of infant beds was 

5 increased to 18. New nursing teams were formed; 

: new team leaders were appointed, but = the Atlanta 
authors point out and their statistics demonstrate, 

‘ none of that had any apparent. immediate effect on the 

mortality rate on Wards 4AB. 

9 Atin6 (00:86 “elockrein tthe ‘morningron 

10 June 30th, 1980, Laura Woodcock died. She was a 

11 patient on Ward 4B and she began symptoms - she didn't 

12 die at 6:00 o'clock - she began to exhibit cardiac 

irregularities and a drop in blood pressure, and that 
marks the beginning of a decline in the course of which 

.at 7:30 in the morning complete AV block was recorded, 

7 and subsequently in the early part of the long day 

16 shift of June 30th, Baby Woodcock suffered a cardiac 

17 arrest from which she could not be revived and she 

18 died as I recall at 9:30 in the morning. 

19 It appears from the chart as do the 

20 Matters that I have just summarized, and in particular 
page 51 of the chart, at the time of her death there 

os was no ready explanation seen for her sudden decline 

Ze and arrest. The Coroner was notified. After autopsy 

23 the physicians felt more pemeoerabie with the death, 

24 


25 


‘ 


sew bed son 23 
‘snes orem | 
egnalar Ey] ‘2E si 


rams anamen. 25. weet or. 
nin AQ eit eh teemeed oa ¥ qovene io ston 
GAB: pia: al $5 ster Gs Kies som 


36 


aa 


oo pa igrvam sat at {oiebs0 bal 


4. sow affe (. ek sovsookt obtict cath afeDt. situa 


r'shiDh ede = Srosgitye Asoed sds pan ae bust S6 @neissg 
oasis J2ic ita dened ode © Waals *o 6088 a4 S25 
th? bia .Seeresg boeid dh ges 6 Grek gst its licsztt 
dotdaw toe ertecw bus ul aalilasbh sim phi iese es SA 7am 
pwbecren ¢ow so@td VK stele grinsam Sit) Es HEc\ 36 
val naar st Jo epee “YAtes:* i of yistewpaadss Das 
~« bhees 2. Seretiun Josotoot yeas ,iaot antl. So $2 ide 
siz ban Beviver st son’ S200 sre doinw ener’ Jeetsze 
spalasom oda ni. ® de fieoex 1 2s beth 

oid ob ea Siadd olf mots extagen si 
~steateveg ad bane ,Soretenmee gout sve > Jed Sie7saa 
sted: #e0b tad to entis sad 36 Pras oft So Le, sbeg 
sattosh asbive tet 160 ee6e nolseneiss ybAss or 28w 
yaqotiia sta Betiloon Sew senésad oat Jeers bas 


ageeb ene dAstiw ides a0hmeo stom +560 ete boLeyiéa ont 


2 


ANGUS, STONEHOUSE & CO. LTD. 149 
TORONTO, ONTARIO Lamek (Argument) 


and I will have more to say about that in detail when 
we come to discuss the cause of death of Laura 
Woodcock later, and in the result the death appears 
to have been accepted as not too surprising. 
Then during July five more deaths 
occur. On the afternoon of July 8th, Baby Alan 
Perreault died on Ward 4A. Nobody was surprised... 
Indeed Dr. Rowe's evidence was. that the surprise of 
Baby Perreault was that he lived as long as he did. 
He was irreversibly sick. A do not resuscitate order 
was in place. In short the occurence of Baby Perreault|'s 
death a little more than a week after that of Baby 
Woodcock did not and Gnde retandabiy. in the circumstances 


did not give rise to any questions of concern on |: 


- anybody's part. 


But in the last ten days of July, 
four more deaths occurred: Baby Taylor died on Ward 
4B on July 27th, and Babies Bilodeau, Dawson and 
Hoos died on 4A on July 22, 28 and 31 respectively. 

Now, Mr. Commissioner, I believe it 
fair to say that the staff cardiologists although 
naturally upset by the deaths did not see any cause 
for concern or for an unusual investigation. I want 
to say more about that in a few moments but I want 


to make it clear right now that in making that 
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observation which I believe to reflect the evidence 

I intend no critisim of the physicians or of the 
Hospital Administration. But equally, however, it 
does appear that the nurses on the floor were looking 
for answers by the end of July, and that I suggest 

is entirely understandable. 

They were the people who had watched 
the decline and death of six patients in the period 
from June 30th to July 3lst. Four of those deaths 
occurred in the middle of the night, a time when 
in the normal course nurses do not have the comfort 
of having experienced staff cardiologists available 
on the floor to deal. with crises and to calm their 
own concerns. 

A ward meeting was held on July 3lst, 
and the note which is found in Exhibit 300, which 
is the communications book, under the tab 4A 
Communications on page 5. Reference to this note 
had been made over and over again so I won't take 
the time to read it. 

July 3lst was the day that Lillian 
Hoos had died. She had died earlier that morning. 
Later in the day there was a discussion of, among 
Other things, recent deaths. It is clear from the 


note of the meeting that the preliminary results of 
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1 

z autopsy on Lillian Hoos were already available. The 

3 note on Lillian Hoos at that meeting of July 3lst, 

4 reads: 

5 "The Waterston Shunt was widely 
patent, p.m. showed chylothorax, 

: questioned cause of death - it has not 

‘ been settled yet". 

8 Clearly the autopsy had been conducted 

9 by the time of this meeting and the preliminary 

10 results reported back, and it was equally clear that 

11 no explanation had yet been found for the death of 

12 Lillian Hoos, and no cause of death had been isolated 

4 and none had yet been determined on Amber Dawson for 

: whom reference was also made at that meeting. 

14 

15 

16 

17 
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It appears also from the same page of the 
4A Communication Book against the date 5/8 
that sometime on or prior to the 5th of 
August, Dr. Rowe commented that our recent 
deaths were all because of anatomy that 
could not be fixed. 

Dr. Rowe, it appears, had indeed 
to the knowledge of the nurses, expressed 
his view that the deaths were attributable 
to the irreparable anatomical conditions of 
the patients. 

I pause to say, sir, parenthetically, 
that the applicability of that observation 
attributed to Dr. Rowe, the applicability of 
that observation to the case of Amber Dawson 
is not immediately apparent but, of course, 
Amber Dawson's anatomy had been fixed. I 
will return to that point later when I deal 
with that death in greater detail. | 

By the time Dr. Rowe's comments 
was recorded in the Communications Book there 
had been a further death, of course, that of 
Baby Turner in the wee hours of August lst. 
There is no doubt in my submission, sir, on 


the evidence you have heard, no doubt but that 
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first Dr. Rowe sincerely held the belief that 
he has recorded as having expressed 
and second, that the nursing staff derived 
very considerable comfort from Dr. Rowe's 
stated view, which relieved their natural 
concern of which you have heard that perhaps 
some failure of observation or reaction on 
their part may have contributed to the deaths. 

On August ahs ane 6 of the 
Communications Book, sir, there was further 
news from the autopsy on Amber Dawson, a 
finding of an abcess on the diaphragm. It 
may be difficult with the benefit of 
detachment and hindsight to understand why 
disclosure of that finding served to relieve 
the continuing question, as to the cause of 
Baby Dawson's death, but it appears to have 
done so. In my submission there is no reason 
to Ae the truth of the nurses' evidence 
in that.regard om -tosebe«criticalsof what 
may now seem to have been a too ready acceptance 
of such an explanation. 

Between August 9 and August 24 
four more babies died on the wards, Baby Shrum 


on August 9, Baby Monteith on August 19th, Paul 
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Murphy on August 23rd and Velasquez on 

August 24th, all on Ward 4A. Baby Shrum and 
Murphy died in the evening, Babies Monteith 

and Velasquez died in the middle of the night. 
Again, one of these deaths, and I refer you 

to the death of Paul Murphy, was not in 

any way surprising. He was almost 17 years 

old, but he was sadly, clearly not going to 
survive. A DNR Order, 'Do Not Resuscitate Order' 
had been written on that child -- a young man. 
Varying degrees of surprise were caused by 

the other deaths. Veue scuer eaten Liyeparticular, 
caused great concern. He was recovering 


from surgery. He was soon going to be sent 


_ home to St. Lucia. Notwithstanding the comfort 


that they had derived from Dr. Rowe's assurance 
early in August that the July deaths had 
been attributable to the hopeless cardiac 
Bawatxens of those babies, the nurses again, 
understandably, continued to be concerned about 
the number of on-ward deaths. On June 30th 
to August 24th, eleven children had died 
in the cardiology wards. 

Dr. Rowe, the Head of the 


Cardiology Division, was apprised of those concerns 
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and was responsible for the convening of two 
morbility and mortality conferences held in 
September, but at each of those meetings 
there was discussion of babies who had died. 
Lecthinkeit is fair tossay that. the overall 
thrust from Dr. Rowe and his colleagues at 
those meetings, was that the children, who 
had died and whose deaths were discussed, were 
extremely sick and that the nurses had done 
everything possible for them. There was 
also discussion at those meetings of the 
desirabilityvrvorean ICU, like facility on 
Ward 4AB to provide closer monitoring and 


presumably, possibly a faster response to 


_@arly signs of problems. 


In the context of the 
mortality and morbility conferences, or is 
the other way around, the one held on 
September a. ie it particular, I suggest it 
is important to say this: looking back again 
at all the clarity of hindsight, at the 


discussion at that meeting, as it is recorded 


in Nurse Radojewski's notes in the Communications 


Book, one cannot help but be struck by the 


references of to what we recognize as symptoms 
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OL digoxin’ intoxication in” the case of 

David Taylor. In page 11 of the Communications 
Book, in Nurse Radojewski's note of the 

meeting, David Taylor, Sunday evening, two-thirds 
of the way down the page, is recorded as 

having exhibited irregular heart rate, ST 
depression on an ECG, vomiting, AV block, 
ventricular fibrillation and, indeed, the 
question was expressly noted dig.toxic. 

In the notes of the second 
mortality and morbility conference -- these 
are found at pages 16 to 19 -- the written 16, 
not’ the” printed. = it has got a printed 15° at 
the top righthand corner. 

The notes on Dion Shrum, which 
are found on page 18, handwritten, 17 printed, 
refer to symptoms which again we would now 
recognize as being perhaps suggestive of 
aigoxin inctoxicacion, reece pulse, complete 
heart block, seizure and arrest. It may seem 
to us, looking back at those notes, that the 
signs were there to put physicians and nurses, 
particularly physicians on notice, on enquiry, 
as to the possibility of digoxin involvement 


in the deaths. The evidence has been, of course, 
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that nobody made any such connection or had 
any thought that these deaths were anything 
other than the result of the diseased conditions 
of the babies in question. Yes, a question 
was raised about digoxin toxicity with respect 
to the child at the first meeting, but the 
death was not considered to have been 
digoxin-related. 

It was clearly recognized 
that an unusual number, an unusually high 
number of deaths had occurred over the 
summer, but according to Dr. Rowe, and there 
is no reason in my submission to doubt for 
a moment his account, according to Dr. Rowe, 
the staff cardiologist, found explanations 
for "that phenomenon in the observations that 
deaths often come in clusters and the impression 
that the cardiology wards were populated by 
vouncgerh Sicker patients and in the impression 
that the wards were understaffed at night. 
As for that last impression, there has been 
no evidence of understaffing at night and 
certainly none to indicate that understaffing 
may have contributed to the incidents of 


death. One would have thought that the nurses, 
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themselves, who were clearly concerned to 
understand why they were losing patients 

in unprecedented numbers, and who worried 
that any action or omission by them was 
contributing to the high death numbers, one 
would have thought that the nurses would have 
been complaining of being understaffed if 
they felt that that was the case. I have 

no knowledge or recollection of any such 
complaint in the evidence. 

As for the physicians' 
impression, they were dealing with a younger, 
sicker ward population and that therein lay 
the explanation for the deaths, the great 
irony of this whole situation is that according 
to the Atlanta Report their impression was 
accurate. The ward population, which is found 
at page 10 of the Atlanta Report, sir, the 
ward population in the epidemic period was 
indeed on the advice of Atlanta's consultants, 
younger and more seriously sick than in other 
periods, but again, according to the Atlanta 
Report ;ipagewl6, ntable 7,fat.-page «39 p~nthe qpatrents 
who died in the epidemic period were generally 
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1 

2 other periods. 

3 In other words, the Atlanta 

4 perception to be correct, the physicians' 

5 impression as to the characteristics of the 

6 ward population was absolutely right, but 
it did not, in fact, provide an explanation 

: for the deaths. 

: In my submission, one should 

9 not be critical of the Huspitahor of the 

10 physicians on that score. It is easy to say 

11 that more searching questions should have been 

12 asked or that people should have been more 

13 alert to pick up clues and patterns. In 
hindsight explanations, such as clustering, 

ei bad luck, coincidence, may be thought to 

he have been too readily acceptable. Because 

16 Clustering) after all, although it®* may? be 

17 a recognized phenomenon, doesn't really 

18 satisfactorily explain all of these deaths 

19 when one could look back over the whole 

20 Situation. Not only were the deaths apparently 

SF appearing in clusters, there was a time clustering, 
as to the small number of hours of the 24 and 

es a personnel related clustering, the presence 

=. of the same nursing team. Had those features 

24 
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been seen there might have been a less ready 

acceptance of clustering as an explanation. 
We know from the evidence, 

I think, particularly the evidence of Miss 


Coulson and of Mrs. Johnstone, the latter being 


found in volume 108, pages 4471, 4478, 4481, 4482, 


we know that some nurses were aware of those 
common features, deaths at night, presence 
of the same team, as early as the first week 
in August of 1980. When Mrs. Johnstone got 
back from vacation, she talked to Miss Coulson 
about it. Miss Coulson made those observations 
to her at that time. Those observations do 
not appear to have been passed on or become 
plain to the physicians until a month later. 

My submission, though, is this, 
Mr. Commissioner: criticism of the hospital or 
of the physicians or of the nurses for not 
having recognized the possibility that something 
may have been seriously amiss on the cardiology 
ward is harsh and at bottom, as I say, 
respectfully, is not particularly relevant to 
the question upon which you have to report, 
how and by what means the children died. 


It is in my submission, doing 
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2 the best I can to put myself in the context 

3 in which they were then looking at these 

4 deaths0in thetfallsofsl980jais entirely 

5 understandable that the medical and nursing 

6 staffs of a hospital would ascribe innocent 
explanations to the multiple deaths which 

: occurred. The idea that something other than 

. innocent events might be occurring would simply 

9 not» occur to them. 

10 We heard this from concerned 

11 members of the hospital staff, even at late 

12 stages of the epidemic period. Miss Coulson 

13 even in December and January, when she could 
no longer accept that bad luck and coincidence 

m were explanations for the deaths, even when she 

ny felt in her words that "something was going on", 

16 she couldn't conceive or perhaps bring herself 

17 even to contemplate, the possibility that 

18 somebody might be harming patients. She racked 

19 her brain and speculated about problems of 

20 IV solutions. She thought of any crazy thing 
rather than grapple with the other possibility. 

a It was not one that came to her mind or she 

7 did not allow to come to her mind. Her evidence 

= is found in volume 106, pages 4029 to 30. 
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Mr. Commissioner, ivan 
about to return to the chronology in the fall 
of 1980. Is this a*good time? 

THE COMMISSIONER: We will 


take 20 minutes. 


--= Short Recess 
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--- Upon resuming 

THE COMMISSIONER: Yes, Mr. Lamek. 

MR. LAMEK: Thank you, sir. I was 

about to return to thechronology following the 
references to the mortality and morbitity conferences 
in September. In the fall of 1980 the mortality 
rate clearly dropped from the level that it had 
reached in July and August; two children died in 
September, three in October, one in November, and 
after the mortality rates of the summer months those 
three months no doubt seemed to be a return to 
relative normality. Dr. Rowe was away in the Fall. 
When he left he expected further mortality and 


morbitity conferences to be held, they were not. 


.He returned earlier in December and found there had 


been no more conferences. He expressed himself 
gently here, I suspect he expressed himself rather 
less gently in the Hospital at the time. 

In December Hh€number of deaths returned 
to the same high level that had been experienced in 
July and August, five children died in the Wards in 
December; Onofre on December the 9th on Ward 4B; 
MacDonald, December 13th, Gosselin, December the 18th, 
Lombardo, December the 23rd, all on 4A, and Belanger 


on December the 28th, normally on Ward 4B at the time 
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2 of the wards combination, and the concerns about the 

3 number of deaths were understandably revived. As I 

4 have said it was about this time that Miss Coulson 

5 on her evidence, she was one of the night nursing 

6 Supervisors you willremember, she said she had to 

; face up to the fact that she could no longer accept 
coincidence as an explanation for so many deaths in 

5 the presence of the same nursing team. 

2 It was in December that Dr. George 

10 Trusler the cardiovascular surgeon spoke to Dr. Rowe 

11 and then wrote to him Exhibit 64, the letter of 

12 December the 15th, 1980. Now Dr. Trusler's concern 

13 was that he and his surgeon colleague, Dr. Williams 

An were getting patients through surgery, through the 

-I.C.U. back to the ward only to have them die on the 

W ward at the time when he, Trusler, regarded them as 

te being out of danger. He listed seven patients who 

17 died in such circumstances and plainly he was concerned 

18 to find an explanation. Now when Dr. Trusler wrote 

19 that letter of December 15th, there had been two 

20 ward deaths in December, we had Onofre and we had 

71 MacDonald. By the time Dr. Rowe replied on December 
the 29th and his reply is part of Exhibit 64, by 

ie December the 29th there had been three more ward 

a8 deaths, two of them were Babies Lombardo and Belanger 
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who died six and five days respectively after surgery. 
Dr. Rowe when he responded to Dr. Trusler's letter 
was forthright enough to say that Dr. Trusler's 
list of seven patients could be amplified without 
much trouble. He raised questions in his letter 
about the need for facilities for close monitoring 
of babies that who were at risk, and about the need 
for surgical reintervention in certain cases. In 
the result a meeting was convened on January the 11th, 
1981, to review the deaths that had occurred since 
the previous summer, and the minutes of that meeting 
are -Exnibit*65; sir: 

At the meeting 20 deaths were reviewed 


and I put the word reviewedin oral quotation marks. 


Fifteen of the deaths were described as unexpected, 


although you may recall Dr. Rowe's evidence as found 
in Volume 12 on page 2054 that by the term "unexpected" 
he meant only that a death was not an inevitable one 
and that some intervention might have been possible 
to prevent it. 

Now,I said I put the word reviewed in oral 
quotation marks I mean that the 20 deaths were not 
individually discussed at that meeting. There was 
no review of particular charts or particular patients 


at the meeting, and there was no discussion of the 
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cause of each death. In my submission it is not 
unfair to say that the meeting of January llth, 1981 
was held on the basis of certain assumptions which 
were not questioned or challenged or changed at the 
Meeting. The first was that each and every one of 
the 20 deaths had been a natural death, and certainly 
there is no indication either in the minutes or in 
Dr. Rowe's evidence to suggest that that assumption 
was challenged. Second, the assumption, the conclusion 
indeed that perhaps incertain cases more prompt re- 
Operation might have saved the patient and in other 
cases more intensive monitoring facilities might have 
saved the patient. In my respectful submission the 


major object. of that meeting was to gather support 


£orerhe creation of an intermediate I.C.U. 


mh put that light on the meeting because 
that in my submission serves to explain, or make more 
comprehensible, the events that occurred a few days 
later. On the early morning of the day that the 
meeting was held Janice Estrella died. Her death 
was reported in the early hours of the morning by 
telephone to Dr. Freedom, who ordered that a blood 
sample be drawn an autopsy for digoxin assay A 
That is the evidence of Dr. Taylor the pathology 


resident who did the Estrella autopsy and it is found 
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in Volume 43, pages 8610 to 8611 and 8614. When 
Dr. Freedom gave evidence here he Seth he had no 
recollection of having received a call or having 
given such an order. In my submission the evidence 
of Dr. Taylor on the point should be accepted for 
these reasons. 

In the first place Dr. Taylor's evidence 
makes sense. He said that Freedom told him in giving 
the order that Estrella had had high digoxin levels 
during her life, as indeed she had, and he wanted to 
know the post mortem concentrations. Second, on other 
occasions, Dr. Freedom had spoken to othersof having 
received a call from Taylor and that he asked Taylor 
to obtain a post mortem blood sample for digoxin assay. 
- He apparently said that to Mr. McGee, the Crown 
Attorney, and that is found in Volume 30, pages 548- 
549. 

THE COMMISSIONER: If I could just 
lookvat. tat. 

MR. LAMEK: It was put to him by Mr. 
Percival I believe, or perhaps Mr. Hunt, I am not 
sure, 548-549, I clearly have the page wrong, I clearl 
have the page wrong, it can!t be 548-549 I will find 
Det OVesy OU Sits 


THE COMMISSIONER: We have 29. 
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1 
2 MR. L¥MEK: The reason I hestitated 
2 in reading it,my note is a little unclear and I 
4 obviously have it wrong and I will provide you with 
: that one, sir. 
YOuswit) allso recall “that pr. Freedom 
in interview, the tape of which was played here, 
7 had told a CBC radio reporter that he was awakered by 
8 a call from Taylor and in a half awake state ordered 
9 the digoxin level in the belief that Estrella was 
10 still alive’. “He ®put it to *us,; -orsgave it to us’that that 
i had been a reconstruction of a possibility that he 
6 had given-to the CBC reporter, and I think fairly 
theetranscript Of the = interview ,sor the tape*or the 
. interview did not bear out that it was given as a 
ae hypothetical possibility but more as a matter of 
15 recollection. For those various reason what he said 
16 to Mr. McGee at an earlier stage, he apparently said 
17 to the CBC,and the fact that Taylor's evidence has 
18 a ring of plausibility about it, Freedom made his 
10 request for the reason that Taylor says he gave, lead 
in my conclusion to the probability that Taylor's 
se evidence is the correct evidence and that Dr. Freedom's 
a inability to recall doesn't really deny the fact 
22) that matters happened as Dr. Taylor said they did. 
23 It may not matter hugely, but I am obliged to say that 
24 
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it is odd that Dr. Freedom's memory should apparently 
be so variable on the event. 

In any event blood was drawn as we 
know, not at but after autopsy, from the pelvic 
cavity, so called gutter blood and was milked from 
a leg vein. Some days later according to Dr. Taylor 
it was within a week, that I believe is found at 
outs 43, page 8660, according to Dr. Freedom | 
some two cs three weeks, and that is in Volume 29 
at 5442,some time after the events the. result 
was received by Taylor from the lab and the results 
were greater than 4.7 and 72 nanograms per millilitre 
respectively. Now curiously Dr. Taylor did not go 


rushing off in search of Freedom with that rather 


startling news. His own evidence found in Volume 


43 at 8660 to 8661 is that he bumped into Freedom 

in the Hospital cafeteria and discussed the results 
with him there. He did not mention the level of 

4.7. He told him only about the 72 nanogram level 
and he says that he told Dr. Freedom that he, that 

is Taylor, thought it was a crazy number and he said 
the specimen had been obtained in such a way as it was 
likely to have been contaminated. Again, according 

to Dr. Taylor's evidence, Dr. Freedom's response was 


that the 72 level was likely an error or an artifact 
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and he said that Taylor should check it out, that is 
also found in Volume 43 at pages 8663-8665; Taylor 
did not check iteout. 

Now Dr. Freedom in his version of the 
conversation didn't say that Taylor had raised the | 
possibility of contamination but he does say that he 
had a very casual conversation with Taylor about the 
Matter. In Volume 29 at 5543 and following he says, 
and the words are interesting: 

"He asked me in sort of a casual fashion 

what do I think of the level of 72 in 

Janice Estrella. My recollection of 

the conversation was 'Jesus that value 

is so out of hand it is either a 

calculation.error, a decimal error, 

a problem with the biochemistry or 

perhaps the sample had been drawn from 

a contaminated source.'" 

He says he told Taylor that Taylor should check back 
with biochemistry and get back to him. Dr. Freedom, 
on his evidence did not make any inquiries about the 
reading; Taylor didn't make any inquiries and he 
didn't get back to Freedom and Freedom didn't follow 
up. The end result the recorded level on Janice 


Estrella disappeared into limbo never to reappear until 
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March when the Pacsai level threw the Hospital into 
a turmoil, it just was dropped. 

Now, on the face of it, Mr. Commissione 
the evidence as to the way in which the sample came 
to be drawn from Baby Estrella,and as to the apparentl 
extraordinary response to the level reported by the 
lab, on the face of it that is startling evidence. 
One might well suggest that the whole episode 
manifested a rather cavalier attitude to the 
circumstances surrounding the death of that child. 
I suggest again RK Lt 2s difficult to be too 
critical because further inquiry would no doubt have 
revealed the suspect source of the sample in which 


that 72 level was recorded, and that having been 


_ discovered I suggested that it is probable that the 


level would not have raised a general ‘hue and cry, 
or clicked on any lights to reveal other possible 
explanations for’the spate of ward deaths that 
had occurred. 

I come back. to the meeting of January 
the llth and suggest that by the time of that meeting 
the physicians and surgeons, by the time they left 
that meeting, had really reached a consensus, a 
conclusion, as to why so many children had died. 


Without attempting to justify or condemn the events 
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following the death of Baby Estrella, I suggest one 
could reasonably infer that the attention of the 
medical men had become so focused on the cause of 

and solution to the problem as they had defined it, 
that attention was not likely to be diverted by anythin 
short of the clearest and most compelling evidence 


pointing in another direction. 
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The implications of Janice Estrella's 
72 nanogram level if that level were accurate were 
obviously too horrendous to contemplate. The reported 
level had to be wrong. She had not been on the drug 
for four days, and it was assumed to be wrong without 
any further enquiry. 

Perceptions would not change until 
Dew Costigan Pane the Pacsai levels to Dr. Carver on 
March the 18th, two months later. 

THE COMMISSIONER: To a certain extent 
this has been dealt with already, and I am referring 
to the Dubin Report at page 158. I don't know whether 
you are saying more than is said here: 

"However, the result of the digoxin 

level test was received at the very 

time that studies were underway 
relating to the increased number of 
deaths on the cardiac ward. Under 
those circumstances caution at least 
should have dictated further enquiry. 

There is some suggestion that a further 

test was directed. No such test was 

made and there appears to have been no 
follow-up. We think that something 


further should have been done before 
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1 

9 "the result of that test was rejected 

3 out of hand. In future we think 

A further enquiries should be made of 
laboratory results which indicate 

: something out of the ordinary even 

6 under circumstances which would render 

7 the original results questionable." 

8 And do you go any farther than that? 

9 MR. LAMEK2eyl edonttathinkel agowany 


farther than that at all, sir, no. Indeed the only 
thing I may have added to that, added by way of a 
gloss upon it, is the suggestion that as a result of 
the January 11 meeting the prior deaths were no 
longer a tee of question for the doctor. Perhaps 
they should have been. They weren't. They decided 
what the problem had been and they decided what they 
thought the solution was and they were setting about 
working on the solution, the intermediate ICU. 

There was after January 11 perhaps 
less of a propensity to show concern for the prior 
deaths than there may have been before that meeting. 
I-don*t attempt tomjustitve thats butid dont iparticularly 
condemn it either. I merely try to regard it as a | 
fact put in the chronological sequence of events, and 


the number was a gross number. No one had ever seen 
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a number like 72. The sadness is that on the one 

hand I suppose nobody followed it up, although 
instructions were given by Freedom that it be followed 
up. -lTayior "didn" trae Lt. wr recaomedatant & do. lt. 

THE COMMISSIONER: What was Taylor to 
follow up? 

MR. LAMEK: Well, one of the 
possibilities that Freedom had raised was a possibility 
of a decimal error: Had they expressed the answer 
wrong? He could oe fee Nave’ round that out.” That 
he could have done. Taylor said he had raised the 
possibility of contamination. Whether some explanation 
was made of that or could have been made of that I 
do not know. 

Dr. Freedom was not particularly precis 
about what he had in mind by “check "it out™, but 
"check it out" seems to refer to the kind of mathematical 
calculation placement of a decimal point that he had 
listed as one of the possible explanations for that 
very high number. It is perfectly clear, however, 
that whatever he had in mind nothing was done. 

Now on the other hand I say had 
something been done and had there been some explanation 
of the way in which the sample was drawn then what 


Taylor said he told Freedom at the time, that the 
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1 
2 method of taking the sample just may well have 
3 produced a contaminated sample, would have led them 
in any event to disregard the result. After all the 
. other result of which Freedom was unawaré at that 
“ time, the greater than 4.7 was in a sense not 
6 inconsistent with the earlier levels in Estrella. 
7 It was higher than the last recorded ante mortem 
8 level in her which was 4.7 on the nose, but on the 
9 other hand a post mortem sample -- | 
10 THE, COMMISSIONER:a) Tedomt tethinkyat 
that time they knew the difference between a post 
P mortem and ante mortem sample. I don't think 
es anyone -- | 
13 | MR. LAMEK: They may not have. 
14 THE COMMISSIONER: - possibly the 
15 'pharmacologist may, but certainly -the cardiologists 
16 didenote 
7 MR. LAMEK: The pharmacologists may 
well have said to them at that stage, okay, but 4.7 
= and greater than 4.7 doesn't mean anything; levels 
rise after death. 
20 It may have been that even had 
21 enquiries been made a blank would have been drawn 
22 and a conclusion would have been reached in any event 
23 that a 72 level could have been disregarded. The 
24 
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1 
a Sadness is that no enquiry was made. 
3 But Estrella's was the only death in 
a January. In February three children died in the first 
half of the month. Fazio, February 4, Floryn, 

; February 7, Thomas, February 12. Floryn died on 4B; 
: the others on 4A, and they died at 4:45, 6:20 and 3:38 
7 respectively in the morning. 
8 Now no resuscitation was attempted of 
9 Bruce Floryn. He was a very sick child and not 
10 expected to survive. Codes were called on the other 
u two. They could not be resuscitated. 

But nothing that had occurred before, 
‘ certainly not the experience of January and February, 
be L981, arapaced the staff of the ward or the 
14 cardiology division for what occurred in March. On 
15 ae morning of March 6th at about 5:00 a.m. David 
16 Leith began to deteriorate. David Leith was another 
17 child for whom there was a do not resuscitate order. 
18 He died at 10:30 that morning. 

From March 7th until March 22nd nine 
a children died on the cardiology wards. All in the 
a small hours of the morning except for Pacsai who got 
#3 into trouble then and died some hours later in the 
22 ICU. All in the presence of one or more members of the 
23 same nursing team. 
24 
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Just for the sake. of recollection 
those children were: March 7th, Warner, 3:45 in the 
morning. "March Sth, Hines, 6:00 o'clock in the morning: 
March 9th, Gionas, 1:45 in the morning. March 12th; 
Manojlovich, 3:35 in the morning. Same night Pacsai 
LOs10sin the morning.» The next night, March t3th, 
Linwood, 13:00" Oo clock in ther morning. March 13th, 
Gardner, 4:25 in the morning. March 21st, Miller, 
3327 an the morning and Maren 22nd, Cook, 4:56 in tne 
morning. And by mid March similarities between these 
deaths, common thread patterns were becoming clear 
to everybody. 

The night time deaths wees narrow 
time band had by now been so clearly seen that there 
was talk of the witching hour. If a night reached 
four or five o*clock without incident the start breathe 
a sigh of relief. Coming to work on the long night 
shift was an unattractive thing. But it wasn't until 
March 18th that someone thought there might be some- 
thing terribly wrong on 4A/B. 

| That was the day that Dr. Costigan, 

Chief Resident, went directly to the Chief of Paediatrics, 
Dr. Carver, to tell him the terribly disturbing news 
about Kevin Pacsai's digoxin level. You will recall 


I know, sir, the circumstances in which Dr. Costigan 
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had ordered digoxin assays to be done on Pacsai. 

He was puzzled by Pacsai's elevated serum potassium 
in the hours prior to the baby's death, he was 
concerned by cardiac symptoms that were suggestive 
of digoxin intoxication, and about the possibility 


that steps that he had taken to lower the potassium 


level might have aggravated the effects of the digoxin. 
Costigan ordered a digoxin level to 
be measured. He went in search of the remnants of 
a blood sample that had been drawn ante mortem for 
a complete blood count, and he furnished that to the 
biochemistry department for digoxin assay. That 
evidence is found in Volume 45, page 45 and following. 
Interestingly, entirely independently 
Of Dr. Costigan’ si-erfors, Dr. .Cucz the pathologist 
having seen two references in the chart to possible 
digoxin toxicity, and those are the references of 
Dr. Costigan himself on the night the child died, 
decided at autopsy to take the unprecedented step on 
his own motion of drawing blood for post mortem 
digoxin assay. That evidence is found in Volume 42 
at pages 8538 to 9. Those results became available 
and Dr. Costigan took them to Dr: Carver on the 
morning, Wednesday, March 18th. 


Dr. Carver's response was in my 
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submission all that one could ask for. He immediately 
ordered an investigation into the digoxin on the ward, 
to check if it was indeed the correct strength 
preparation, and an investigation into the possibility 
of a drug error having produced the recorded levels 

in Pacsai, and he told Dr. Fowler to advise the coroner 
of this development. 

As he told us in Volume 35, page 8607 
he did not at that time think that deliberate overdose 
might have produced the levels. Clearly there was 
something to be investigated. His mind turned 
initially to innocent explanations. 

But from that point events began 
to move oary fast indeed. Dr. Mancer the pathologist 
who had been in charge of the Estrella autopsy learned 
ore Dr. Cutz of the Pacsai digoxin levels, and on 
March 20th took it upon himself to report the Estrella 
information to the coroner. That reference is Volume - 
40 in Dr. Mancer's evidence, pages 8083 to 8085. In 
the result a meeting was called for the afternoon of 
Saturday March 21 between Dr. Carver, senior cardiologist | 
in the Hospital, other Hospital staff, coroner and 
police, to discuss the Estrella and Pacsai cases. 

Dr. Carver believes that it was on 


Saturday that he received an oral report from Dr. 
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Fowler on the negative results of his investigation 
into the possible innocent causes of the Pacsai levels, 
and it was then for the first time that the possibility 
Of foul play occurred to. him. 

Although Dr. Carver did not know it 
until after he returned to the Hospital on Saturday 
afternoon following a meeting with the coroners, 

Allana Miller had died in the early hours of that very 
day, and Dr. Costigan learning of the death when he 
came into the Hospital early that day had ordered 
blood drawn at autopsy for digoxin assay. 

He so told Dr. Carver late in the 
afternoon of Saturday March 2lst, and he told him 
because it was a weekend that the assay wouldn't be 
done until Monday. Apparently Dr. Costigan as Chief 
ae did not have the clout to get the process 
going that evening. Dr. Carver as Chief of Paediatrics 
did. 

A biochemist was brought in, did the 
assay that evening, and a level of 72 nanograms was 
reported at about 8:00 p.m. 

Dr. Carver instructed Dr. Fowler to 
report the matter to the coroner, and he immediately 
convened a meeting at which Drs.Fowler, Costigan 


and Mounstephen were present, a plan of action was 
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formulated and immediately implemented to protect 
patients by inventorying and securing all digoxin 
preparations on the wards. 

Later Dr. Carver and Dr. Fowler met 
with Dr. Tepperman the coroner who arrived about 11:00 
o'clock. They told him of the steps that had been 
taken about locking up digoxin. There was a discussion 
as to whether the nursing team which had been on duty 
for each of the three deaths in issue (that is Estrella, 
Pacsai and Miller) should be relieved of their duty. 

It was decided that night that they should not. 

Dr. Carver lett the Hospital some time 
after midnight and he went home. The anguish of the 
night was oe over for him yet. Five o'clock on the 
morning of Sunday, March 22nd, he received a call from 
Dr. Fowler reporting the death of Justin Cook, and it 
was decided in the course of that telephone conversatio 
that blood should be drawn for digoxin assay and for 
a drug screen, 

Dr. Jedeikin was instructed by Dr. 
Carver to take samples of the contents of the IV bag 
for digoxin assay, and Dr. Fowler was instructed to 
report the Cook death to the coroner. Biochemistry 
work on the Cook samples was done on an urgent top 


priority basis and Cook's digoxin levels were known 


, a i ar onmaazee 20 G3 i" 
en <i 7 hile ols" 
a nai ae peutoel suede nsdse2 


eee 


kane NC 


| évonh sais So Rigesihery ot Histula.. (sellin ore isuc 
. Pett hiwode vod Pete Sribin eads bebtood acw 11 
| sak? edom fadkqhol sidea¥et seize. «x2 
| aiz to deivepe sur mre Stee 24 e848 tieacnbia te2is 
| wis toets"¢ vit -0Oy itl. 20% sevo Jor crew Sripta 
dent liso e bavlenes od .5n2h vioyed ,yabaye to vocozees 
#t Bee 360? phgeyt to tomes ods endsacde: aslwot . st 
Sltseteynéo sAoilyeletd teas to seano9 ede nt bedivst auld 
36% bes veses Nixopth «ol owesh od. bivoda Seeid asa 


899735 ir oar oe oh) 


—> 


20° ya bedoywesl sew qidiobet +20, 
pad Vi of? 36 esaetnoo ste 26 eplgue, oc4e co tewsa) 
62 Detsusreni saw talwet .70 Bas ,ysees mixopib x02 
‘ieeimodoola .asacTeS sed OF esek. AoeD ots t20g07 
qov Inepmy a6 nO enoh sew zelgqmsa Ano ads ao suo 


ena a it ms pals ails Ghd odwoos 34 


pottondas, at poor ad Best? .e42.20 Aste 26% 


oven erew sloved nixoptb a'doo> bis eiaed ytlreisa) | 


Lamek (Argument) 183 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO. ONTARIO 


later in the morning, and on Sunday the police were 


in the Hospital beginning their investigation. 
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We know that further measures were taken to 

protect the patients. The Trayner team was 

told not to come into work that night. Supervisors 
were on the ward floor carrying the keys to 

the narcotics cupboard where the digoxin was now 
kept, supervising all medication and administrations. 
Digoxin levels were done on all patients on 

the cardiology wards. Steps were also taken 

then or shortly afterwards to move patients off 

the wards where feasible and to cancel elective 
admissions. In short, once the possibly ugly 
features of the situation were last recognized 

the hospital, under the leadership of Dr. Carver, 
responded vigorously and fully to the situation. 

Mr. Commissioner, you have heard 
evidence of discussions and meetings in the 
week of Monday, March 23rd, which, in large 
measure, more closely concern Phase II than they 
do in Phase I. I don't propose to take the 
time here to refer to those matters. 

One very important observation 
should be made, however, relating to the period 
from and afterpeMarch 22nd,41931, etheomontality 
rate immediately reverted to its pre-summer 1980 


historic level. There was not to be another 
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death giving rise to similar concerns until 
that of Gary Murphy in April of 1983, about 
which I shall say some more later. 

On the information that has 
been available to us here, sir, such deaths, 
as occurred on Wards 4A and 4B from and after 
March 22nd, 1981, have not been clustered in 
the middle of the night. There is every 
indication whatever had been happening on 
those wards from the summer of 1980, until 
March 22nd, 1981, came to an abrupt end following 
the death of Justin Cook. 

ARGWTNat, sat ,] tori very 
broad outline only a chronology of the events 
with which we have been concerned. I referred 
earlier to the spaces between events and the 
timing of events. There are, as you know, several 
patterns in the events which we are considering. 
One pattern, though, is apparently lacking, the 
spacing of deaths week in and week out, month 
in, month out, and on the face’ of it discloses 
NO particudar inythm O1, paccern. * June 30” £0 
July 31, six deaths; the month of August, five 
deaths; the month of September, two; October, three; 


November, 1; December, 5; January, ice beoruaLy pol 
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MarcheuntileaMarch. 22, 10. -ANOWesiteal. of Ghose 
deaths were natural deaths, resulting from 
the diseased states of the children, one would 
not be too surprised to see a random 
distribution, an uneven distribution of deaths 
from month to month, and taken in isolation, 
the month to month distribution that I have 
just recited does appear to be random, and on 
the, face _of_it, therefore, ,taken in.isolation, 
might arguably support a natural death theory. 
There are matters in my 
submission that give one pause in accepting any 


such argument, even leaving aside the findings 


of very high digoxin levels in some children. 
If by purely natural events the month to month 
incidents of death appears to be random and 
unstructured, one asks, why does not one find 
a comparable randomness of distribution of 


death during all hours of the day or all hours 


of the night and between all nursing teams 


working on the wards? The very fact that the 


hour of day distribution and the personnel 
distribution do not appear to be random, makes 
one at least enquire, I suggest, whether the 


randomness of the month to month distribution is 
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more apparent than real. On the other hand, 
if a conscious mind and will were at work 
to produce these baby deaths perhaps there is, 
indeed, a pattern to be discerned, even in 
the month to month incidents of deaths. 

I make this submission, sir. 
It is rather a no-lose argument that I am 
making. Even if one cannot discern a pattern 
in that month to month incident, that does 
not necessarily negate the premise that a 
conscious mind and will were at work. If one 
postulates a baby killer, one has to acknowledge 
that the thought processes of such a person 
might aoe be what most of us call rational. 
It may be too great an assumption to think 
that any rational mind would act according 
to a pattern that more rational minds can discern, 
but operating for the sake of analysis on the 
premise of a deliberate killer, there are, in 
my submission, notable gaps or lulls in the 
deaths to be considered. The first one I am 
afraid I Gan Cast no Llight* upon* and that is 
the period prior to June 30th, 1980. Why did 
our assumed killer, making that assumption for 


the sake of this analogy, why did that person 
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only begin his or her activities then? Why 
not before? 

I know from the evidence of 
no one, who had known continuing opportunity 
and access to these babies who first came to 
the wards of the hospital May/June of 1980. 

I do not, know and certainly I have no speculation 
that I wish to offer, as to what it was that 
triggered the assumed killer into action. 

SO; toatsperlod of inactivity 1s,arorea lista 

I know, utterly unexplained. 

Two: the lull from August 24th, 
until the end of November. It has been pointed 
out in the course of the evidence that Mrs. 
Trayner was away from August 24th until September 
24th. What of the ensuing two months? It may 
be important to bear in mind that the summer 
deaths had raised sufficient concern and 
questions in theminds of, especially nurses, that 
mortality ‘and morbility conferences were arranged. 
We know that two such conferences were held in 
September. One may infer perhaps that while those 
conferences were going on, while deaths were 
being scrutinized and discussed, the person 


responsible for the deaths might have thought 
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it prudent to lie low, but even if that 
be so, what about October and November when 


no M & M conferences were held? 
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The conferences were not held but you will 
recall Dr. Rowe's evidence that he intended 
and expected that they would be. He was away 
much o£ the fall> trom Octoper 15th until 
December 7th, and he was distressed upon his 
return to learn that no further conferences 
had been held. 

Now, unless our assumed killer 
was the person responsible for arranging the 
M & M conferences, and that is a double speculation 
without a shred of foundation, the fact that 
there would be no further conferences in the 
fall of 1980was not known to anyone. It was 


expected that the conferences would continue, 


‘that the scrutiny of deaths would continue, 


that the discussion of deaths would continue, and 
until it became clear that the fuss and discussion 
and scrutiny process was over and the heat was 
off perhaps our assumed killer would continue 
to lie low and that may be the explanation for 
the relative inactivity in the fall until 
December of 1980. 

Dr. Rowe came back in early 
December. There was clearly no announcement 


that the M & M conferences would resume and the 
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deaths resumed December the 9th and five 
occurred during December and, therefore, the 
gap or lull in the fall may thus be understandable. 
After the spate of deaths in 
December there was again a lull in January with 
one death in February with three before the 
explosion in March. Is there any explanation 
for that lull? There may indeed be one.. 
Although the M & M conferences 
did not resume in the form’in which they had 
been held in September there was a large conference 
held on January llth where 20 deaths were to 
be discussed. Now, that that meeting was going 
to be held was not even known to the convenor 
of the meeting, Dr. Rowe, until apparently 
December the 29th when Hamdcate his letter to 
Dr. Trusler. It is not even clear from the 
evidence that we have heard that the rank 
and file staff of the hospital employees, and 
I mean no disrespect, and I include people 
working on the front line, nurses on the floor 
and so on, no indication they even knew the 
meeting was to be held. It does seem that it soon 
became known that the meeting had been 


held, because there was = discussion. of this 
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proposal of intermediate ICU. 

It may not be mere coincidence 
that Janice Estrella died on January 11th, 
the very day of the meeting and there wasn't 
another death that month. It may be entirely 
possible again that that was because the heat 
was seen to be back on and deaths were once 
again under scrutiny. 

TG LS aif tilcuLc tO 12nd any, 
explanation for the huge number of deaths in 
March 1981. One might think that seven weeks 
or so having passed from the January 11th meeting, 
perhaps a discussion of what had gone on there 
had now died down, someone may have been 
interested in re-activating these deaths, why 
to the extent they occurred in March is something 
there can be no informed speculation about. 

But there were no deaths after 
the arrests of Susan Nelles and no deaths after 
that of Cook and certainly not after’ the’ arrest 
of Miss Nelles. There may be at least four 
more or less rational explanations for that, 
but let me stress there is absolutely no 
evidence for any of the first three of these. 


The first possible explanation 
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GG.2 74. 

1 

2 when one is considering the rational possibilities, 

3 is that the arrest of Miss Nelles removed the 

4 culprit. That would be one possibility. The 

5 second would be that someone other than Miss 

‘ Nelles was the CULDETe, Duta OUnNd Che situation 
was now so hot and dangerous and the risk of 

: discovery so high that the deaths now had to 

8 stop. The third would be that someone other 

9 than Miss Nelles was the culprit, but with the 

10 arrest of Miss Nelles had achieved his or her 

11 objective of implicating Miss Nelles. There 

12 was no need to continue the deaths. 

He Fourth, perhaps most likely, 
changed conditions on the ward: secured digoxin, 

s double signing, supervisors, dig- levels becoming 

Le routine made it impossible to continue without 

16 inviting almost certain detection. 

17 In short, Mr. Commissioner, with 

18 respect to the gaps or lulls in the deaths 

19 || and the apparent lack of any pattern, rhyme 

20 or reason and the timing of deaths from month 
to month, my submission is there may well be 

- not a pattern, but a reason for the uneven 

a2 sequence of deaths. 

23 That brings me, sir, to general 
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review of certain theories that have been 
advanced from time to time and attempts to 
explain what happened. It may be that rather 
than beginning at 25 past 4 I could do it at 
10 o'clock in the mornin? 

THE COMMISSIONER: Yes. 

‘MR. DAMEKs *Trhankeyou je sir. 

THE COMMISSIONER: We will 


rrse until, LO o*%clock tomorrow. 


---Whereupon the Hearing adjourned at 4:25 p.m. 
Uintriet0:00 aom., Tuesday ~ dune sth, 19947. 
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